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Chapter 47

Introduction to Part 6

47.1

47.2

47.3

47.4

47.5

47.6

47.7

The refurbishment of Grenfell Tower between 2012 and 2016 lies at the heart of our
investigations. We have therefore examined in some detail the course of the project from
its original inception to completion. In order to provide the context in which the important
decisions were made we begin with a description of the regulations and guidance relating
to the construction of external walls of high-rise buildings which ought to have been
uppermost in the minds of those making decisions about the nature of the work to be
undertaken and the choice of materials.

That is followed by a brief description of the people and organisations involved in the work,
which we have included to give the reader an overall understanding of the way in which
individuals and organisations that appear frequently in the following chapters fit into the
overall picture.

The story of how the refurbishment was planned and the important roles filled is of
interest and importance, not only because decisions were made at that stage that affected
the subsequent course of the work, but also because it sheds light on the way in which the
TMO, as the client for the refurbishment, went about managing its own responsibilities.

Expert advice on fire safety was sought in the form of a fire safety strategy for the building,
both in its existing form and following its intended refurbishment, but for reasons we
describe, the latter was never completed, leaving a significant gap in the advice that
should have been received by the TMO and the design team. A failure to understand the
characteristics of the materials proposed for use in the refurbishment turned out to have
disastrous consequences.

There follow several chapters in which we describe how the various materials and products
used in the work came to be selected. It is a subject that calls for detailed examination
because it was the decision to use aluminium composite panels with unmodified
polyethylene cores in what was known as “cassette” form as the rainscreen that was
primarily responsible for the rapid spread of the fire. Other products made a contribution,
however, in particular the Celotex and Kingspan insulation boards, neither of which
complied with the guidance on the use of combustible materials on high-rise buildings.

The requirement to obtain building control approval for the refurbishment should have
ensured that any errors in design or the choice of materials were identified and put right
before the work started. Regrettably, however, that did not happen. Given the importance
of building control for the protection of the public, we have examined in some depth the
reasons why the system failed to achieve the purpose for which it was designed.

Our investigations have disclosed that errors were made by many of those involved in

the refurbishment and at many points during its course. As a result, we have found it
convenient to collect our criticisms of each of the organisations principally responsible for
the work in a number of individual chapters at the end of this Part.
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Chapter 48

The legislative background

48.1 Chapter 5 of the Phase 1 report contains a brief summary of the main legislative provisions
and associated guidance that applied to the refurbishment of Grenfell Tower. However, in
order to give a true picture of the context in which important decisions were taken in
connection with the work, it is necessary at this stage to describe those provisions more
fully and in greater detail. Given the important role played by the cladding system in the
fire at Grenfell Tower, we concentrate on the statutory framework, including the statutory
guidance relating to the construction of external walls, applicable during the period in
which the refurbishment was carried out. In this chapter we also examine briefly the
regulatory framework governing building control and the duties applicable under the
CDM Regulations.

The Building Act 1984

48.2 The Building Act 1984 (“the Act”)! is the principal primary legislation governing building
and buildings and related matters. Section 1(1) of the Act gives the Secretary of State
the power to make regulations with respect (among other things) to the design and
construction of buildings for a number of purposes, including securing the health, safety
and welfare of persons in or about buildings. Regulations made under section 1(1) of the
Act are known as “building regulations” and were made by way of statutory instrument.
The regulations in force at the time of the refurbishment were the Building Regulations
2010 (“the Regulations”).?

48.3 Section 6 of the Act provides that the Secretary of State, or a designated body, may
approve and issue documents for the purpose of providing practical guidance with respect
to the requirements of any provision of the Regulations. At the time of the refurbishment
that practical guidance was contained in a series of Approved Documents. The provisions
of the Approved Documents are not mandatory; their purpose is merely to describe
one or more ways in which the requirements of the Regulations can be met. Failure to
comply with an Approved Document does not in itself render a person liable to any civil or
criminal proceedings, but it may be relied upon in any proceedings as “tending to establish
liability”. Likewise, compliance with the provisions of an Approved Document, although
not proof of compliance with the Regulations, may be relied on in any proceedings as
“tending to negative liability”.? It is important to note, however, that compliance with the
Approved Documents does not ensure compliance with the Regulations.

48.4 Schedule 1 of the Act sets out further matters which building regulations may provide for.
Paragraph 7 of Schedule 1 provides that they may make provision for (among other things)
fire precautions.

The Building Act 1984 {HOMO00035068}.

The Building Regulations 2010 {INQ00015098}.

See Section 7 of the Building Act 1984 {HOM00035068/13}.

Paragraph 7(iv) of Schedule 1 of the Building Act 1984 {HOMO00035068/109} states “Fire precautions including (a)
structural measures to resist the outbreak and spread of fire and to mitigate its effects, (b) services, fittings and
equipment designed to mitigate the effects of fire or to facilitate fire-fighting, and (c) means of escape in case of
fire and means for securing that such means of escape can be safely and effectively used at all material times.”

E N N
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48.5 Part 3 of the Regulations contains requirements for local authorities to be notified of
building work. In particular, regulation 12(3) obliges a person intending to carry out
building work in relation to a building to which the Regulatory Reform (Fire Safety) Order
2005 (the Fire Safety Order) applies to deposit full plans with the local authority in
accordance with regulation 14. (The refurbishment of Grenfell Tower involved work on a
building to which the Fire Safety Order applied and a deposit of full plans was therefore
required.) By virtue of regulation 14, full plans are to consist of a description of the
proposed work together with plans describing the work and demonstrating that it would
comply with the Regulations.

48.6 The Act itself provides for the local authority’s response to the deposit of full plans.
Section 16 provides that, where plans for proposed work are deposited with a local
authority, it is their duty to pass the plans unless a provision elsewhere in the Act requires
them to be refused, or the plans are defective, or they show that the proposed work would
contravene any of the Regulations. If the plans are defective or show that the work would
contravene the Regulations, the local authority may reject them or (with the consent of the
person by whom they were deposited) pass them subject to conditions. Within 5 weeks
from the deposit of plans the local authority must give notice to the depositor stating
whether they have been passed or rejected.”

48.7 Failure to comply with the Regulations is punishable by a fine (section 35), but in addition
local authorities have the power to require the owner of the building to pull down or
remove any work that contravenes the Regulations or make such alterations to it as are
necessary to make it comply with them (section 36).

The Building Regulations 2010

48.8 The Regulations prescribe the standards that building work must meet and impose on the
person proposing to carry it out a requirement to obtain approval from a local authority or
approved inspector. The requirements for building work are set out in regulation 4, which
provides that building work shall be carried out so that it complies with the requirements
contained in Schedule 1. The Regulations apply to building work as defined in regulation 3,
which includes, among other things, the material alteration of an existing building.

An alteration is material for these purposes if the work, or any part of it, would at any stage
result in the building’s ceasing to comply with any one of a number of listed requirements
of the Regulations or (if it did not comply with such a requirement before the work
commenced) becoming more unsatisfactory than it previously had been, but there is no
requirement when work is done to an existing building to bring it up to current standards.
This is sometimes known as the “non-worsening principle”. The listed requirements include
functional requirements B1, B3, B4 and B5 relating to fire safety.® It is not disputed that the
cladding work to Grenfell Tower, including the addition of insulation, and the renovation

of the smoke control system constituted material alterations and that the Regulations
therefore applied to them.

48.9 Paragraph 8(1)(e) of Schedule 1 to the Act gives the Secretary of State power to make
building regulations with respect to buildings that are subject to a material change of use.
A material change of use is defined in regulation 5. It occurs when, among other things,
a building which contains dwellings is altered to contain a greater or lesser number of

> Section 16(4) of the Building Act 1984 {HOMO00035068/20}. The five-week limit is subject to any agreed extensions
up to a maximum of two months (section 16(12) {HOM00035068/22-23}.
¢ Section 3(3) of the Building Regulations 2010 {INQ00015098/7}.
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dwellings than it did previously. In the case of Grenfell Tower refurbishment, the addition
of new flats in those parts of the building that had previously been put to other uses
constituted a material change of use.

The prescribed standards for building work are expressed in schedule 1 to the Regulations
in terms of functional requirements. Although the refurbishment was required to comply
with all the requirements, for the purposes of this report we concentrate on Part B.

Part B is concerned with fire safety and is divided into five sections:
B1 Means of warning and escape.

B2 Internal fire spread (linings).

B3 Internal fire spread (structure).

B4 External fire spread.

B5 Access and facilities for the fire service.

Requirements B1, B3(4) and B4 are of particular relevance to the fire at Grenfell Tower and
deserve to be quoted in full:

Means of warning and escape

B1. The building shall be designed and constructed so that there are appropriate
provisions for the early warning of fire, and appropriate means of escape in case of fire
from the building to a place of safety outside the building capable of being safely and
effectively used at all material times.

Internal fire spread (structure)

B3. (4) The building shall be designed and constructed so that the unseen spread of fire
and smoke within concealed spaces in its structure and fabric is inhibited.

External fire spread

B4. (1) The external walls of the building shall adequately resist the spread of fire over the
walls and from one building to another, having regard to the height, use and position
of the building.

(2) The roof of the building shall adequately resist the spread of fire over the roof and
from one building to another, having regard to the use and position of the building.

The Regulations also contain certain energy efficiency requirements. In particular,
regulation 23 provides that where renovation of a thermal element (which would include
an external wall) constitutes a major renovation or amounts to the renovation of more than
50% of the element’s surface area, the renovation must be carried out so as to comply with
paragraph L1(a) of schedule 1 in so far as that is technically, functionally and economically
feasible. Requirement L of schedule 1 is headed “Conservation of Fuel and Power” and
paragraph L1(a) provides that reasonable provision shall be made for the conservation of
fuel and power in buildings by limiting heat gains and losses through thermal elements and
other parts of the building fabric.

The supervision of the proposed work by the local authority is intended to culminate in
the issue of a completion certificate evidencing compliance with certain requirements of
the Regulations. Those requirements include the applicable requirements of regulation 38

11
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(discussed below) and schedule 1 of the Regulations. Once issued, a certificate is evidence
(but not conclusive evidence) that the requirements specified in the certificate have
been complied with.

48.15 Regulation 38 is concerned with the provision of fire safety information. It applies where
building work consists of or includes the erection or extension of a relevant building or
is carried out in connection with a relevant change of use and when Part B of Schedule
1 imposes a requirement in relation to the work. In those circumstances the regulation
obliges the person carrying out the work to give the responsible person under the
Fire Safety Order not later than the date of completion of the work or the date of
occupation of the building or extension, whichever is the earlier, information relating to the
design and construction of the building and the services, fittings and equipment provided
in or in connection with it that will assist that person to operate and maintain the building
with reasonable safety.

48.16  The Fire Safety Order is considered in greater detail in Part 2 of this report. For the
purposes of the Regulations, however, it is important to note that article 45 requires
a local authority in receipt of a full plans application in relation to a building to which
the order applies to consult the enforcing authority (in this case the London Fire and
Emergency Planning Authority (“LFEPA”) before passing the plans.’

The Construction (Design and Management)
Regulations 2007 and 2015

48.17 The Construction (Design and Management) Regulations were made by the Secretary
of State under powers in the Health and Safety at Work Act 1974. They seek to protect
persons against risks to health and safety arising from construction work through the
establishment of a systematic framework for the assessment and management of those
risks. The definition of construction work includes the construction, alteration, conversion,
fitting out, commissioning, renovation, repair, upkeep, redecoration or other maintenance
of any building.? The first regulations were made in 1994 and came into force in March
1995. They were replaced in 2007 and again 2015. The 2007 Regulations remained in force
until 5 April 2015 when the 2015 Regulations came into force.

48.18 The CDM Regulations 1994 and 2007 were each supported by guidance in the form of
Approved Codes of Practice (ACOPs) published by the Health and Safety Executive, which
provided practical guidance on how to comply with the law.’

48.19 When the CDM Regulations 2007 were superseded by the CDM Regulations 2015, a
transition period from 6 April to 6 October 2015 was introduced to enable all those
affected to put in place alternative arrangements.

48.20 The CDM Regulations 2007 are relevant to our investigation of the refurbishment because
they imposed various duties on clients, designers (defined as including anyone preparing or
modifying a design or instructing others to do so)!° and contractors relating to health and

7 For more detailed consideration of this provision see Menzies Module 1 Report {BMER0000004/139-140}.

In practice, save for the highest risk or most complex projects, the consultation expected by building control
and the LFEPA related to the B1 (means of escape) and B5 (access and facilities for the fire service) functional
requirements only.

8 See regulations 2 and 3 of the Construction (Design and Management) Regulations 2007 {INQ00011315/1-4}.

° See the 2007 Code “Managing health and safety in construction” at {INQ00013936}. The CDM Regulations 2015
{INQ00011316} were not supported by an ACOP. Instead, the HSE published guidance in the form of a document
entitled “Managing health and safety in construction” {HSEO0000003}.

10 See Regulation 2 of the 2007 Regulations {INQ00011315/2}.

12
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safety or reinforced existing duties under health and safety legislation. We refer to these in
more detail where relevant in the following chapters describing the refurbishment work at
Grenfell Tower. The 2015 Regulations also imposed an obligation on the principal designer
to prepare a health and safety file, keep it under review and deliver it to the client at the
end of the project.*

Statutory guidance: Approved Documents

As we have set out above, section 6 of the Building Act 1984 Act provides for the
publication by the Secretary of State of documents providing practical guidance with
respect to the requirements of the Building Regulations. At the time of the refurbishment
that practical guidance was contained in a series of Approved Documents, which
themselves referred to British Standards and other guidance. Approved Document B dealt
with fire safety. Before the Grenfell Tower fire, it was divided into two volumes: volume 1
dealt with dwelling houses; volume 2 dealt with all other buildings, including blocks of flats
and buildings containing flats.

Approved Document B

As we have set out in Chapters 4 and 6, Approved Document B was first published in 1985
and was amended on numerous occasions thereafter. In this section of the report we have
referred to the 2006 version incorporating the 2007, 2010 and 2013 amendments.*?

Section 12 of Approved Document B provided guidance on the construction of external
walls.'® Our attention has focused most closely on paragraphs 12.5-12.8 of that guidance,
which are worth setting out in full:

“12.5 The external envelope of a building should not provide a medium for

fire spread if it is likely to be a risk to health or safety. The use of combustible
materials in the cladding system and extensive cavities may present such a risk in
tall buildings.

External walls should either meet the guidance given in paragraphs 12.6 to 12.9
or meet the performance criteria given in the BRE Report Fire performance of
external thermal insulation for walls of multi storey buildings (BR 135) for cladding
systems using full scale test data from BS 8414-1:2002 or BS 8414-2:2005.

12.6 The external surfaces of walls should meet the provisions in Diagram 40...

12.7 In a building with a storey 18m or more above ground level any insulation
product, filler material (not including gaskets, sealants and similar) etc. used in the
external wall construction should be of limited combustibility (see Appendix A).
This restriction does not apply to masonry cavity wall construction which complies
with Diagram 34 in Section 9.**

12.8 Cavity barriers should be provided in accordance with Section 9.”

Paragraph 12.5 thus provided two potential routes to compliance with the Regulations:
following the guidance in paragraphs 12.6 to 12.9 (sometimes referred to as the “linear
route”) or meeting the performance criteria in BR 135 following testing in accordance with
BS 84, However, Approved Document B provided no more than guidance and in addition
to the two routes it set out, there could be other ways of demonstrating compliance with

1 Regulations 12(5) and 12(10) of the 2015 Regulations {INQ00011316/12}.

-

2 {CLGO0000224)}.

3 {CLG00000224/95}.

N

4 {CLG00000224/95-96}.
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the functional requirements of the Regulations to which we refer below. We note in passing
that the majority of witnesses who gave evidence about the design of the Grenfell Tower

refurbishment either thought that the “linear route” had been adopted or were not aware
which route had been adopted.®

48.25 Paragraph 12.6 of Approved Document B provided that the external surfaces of walls
should meet the provisions in Diagram 40.1¢

Figure 48.1 — Diagram 40

5 Sounes {Day7/138:2-16}; Crawford {Day9/177:3}-{Day179:23}; Ashton {Day17/138:2-3}; Lawrence {Day22/77:1-16};
Bailey {Day33/27:10-24}; Anketell-Jones {Day35/170:21}-{Day172:25}; Anketell-Jones {Day35/173:15-19}; Lamb

{Day37/141:19}-{Day37/142:14}; Hoban {Day45/37:21}-{Day45/40:16}; Allen {Day47/25:22-25} {Day47/116:22-25}.
6 {CLG00000224/95-97}.
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The heading of Diagram 40 (in particular the use of the words “or walls”) might suggest
that a distinction is being drawn between “external surfaces” and “walls” but the label

in the key to Diagram 40 is concerned solely with “external wall surface classification”.

We think it is clear that it was intended to apply to the wall’s external surface and thus

to the material or product that makes up the outer surface of the wall.*” That is certainly
consistent with the language of paragraph 12.6 of the guidance which introduces Diagram
40 and which refers to the “external surfaces of walls”.

Diagram 40e applied to Grenfell Tower and required that above 18 metres from the ground
the external surface of the walls had to satisfy national class O or European class B-s3, d2 or
better. We have described in Chapter 5 the tests which supported those classifications.

In our view the wording of paragraph 12.6 suggests that it applies to the external surface
of a wall and does not include any product, such as insulation, that may have been fitted
behind it. Similarly, when considering a composite product, such as an ACM panel, the
paragraph naturally refers to its surface rather than to its core.

Paragraph 12.7 is headed “Insulation Materials/Products”. It provided that in a building
with a storey 18 metres or more above ground level any insulation used in the external
wall construction should be of limited combustibility.'® Limited combustibility is defined in
Appendix A of Approved Document B (see Chapter 6).%

It has been argued that paragraph 12.7 should be understood as applying to the core of
ACM cladding panels of the kind installed at Grenfell Tower.?° The argument was put in two
ways. The first relied on the use of the word “filler” in paragraph 12.7, which was said to be
apt to refer to the core of a composite cladding panel. We do not agree with that. The word
“filler” forms part of the expression “insulation product, filler material (not including
gaskets, sealants and similar) etc. used in the external wall construction”. In that context
the word “filler” naturally means a material, such as compressible fibre or expanding

foam, used to fill gaps of an unplanned or occasional kind rather than small apertures

that are intended to be closed off by gaskets or sealants. It is not apt to refer to the core

of a composite cladding panel which is an integral part of the finished product. We derive
further support for our conclusion from the fact that we have not seen any evidence that
the core of a composite panel was described as “filler” by anyone in the building industry
before the Grenfell Tower fire.

The second argument was that the provisions relating to external surfaces in paragraph
12.6 and Diagram 40 were additional to the basic requirement that the external walls

of a building over 18 metres in height should be composed only of materials of limited
combustibility in the facade and do not override the functional requirement that they
adequately resist the spread of fire.?! That interpretation was supported by Beryl Menzies??
and support can also be found for it in industry guidance published by the Building Control
Alliance in its Technical Guidance Note 18, which we discuss in Chapter 49.2> However, in
neither case was any reason given for adopting that interpretation, beyond saying that it
would give effect to functional requirement B4(1).

17" Hyett {PHYR0000029/34} section 4.2.42.

8 Throughout the external wall, not just at heights above 18 metres.

¥ {CLG00000224/132}.

20 Team 1 Module 1 Opening Statement {BSRO0000061/30} paragraph 13.16(2).

21 BSR Team 1 Module 1 Opening Submissions {BSR00000061/30} paragraph 13.16 (2).
22 Menzies {BMERO000004/126} paragraph 417.

23 BCA Technical Guidance Note 18, Issue 0 {CEP0O0057294}.
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48.32 We do not agree that paragraph 12.7 of Approved Document B can be read in that way.
Functional requirement B4(1) sets out the standard with which external walls must
comply. The purpose of Approved Document B was to provide guidance on ways in which
that standard might be met, which it did by identifying certain elements of the wall and
suggesting the kinds of materials that were likely to ensure compliance. There is nothing in
the language of paragraphs 12.5-12.9 (including paragraph 12.7) to support the conclusion
that all elements of the external wall, including the core of any composite panel, should
be of limited combustibility. The only reference to “limited combustibility” is found in
paragraph 12.7 which referred only to insulation products. That would naturally have been
understood as referring to materials and products used for the purposes of insulation,
not as referring to materials chosen for other purposes but which happen to have
insulating properties.

48.33  Section 9 of Approved Document B provided guidance on the provision of cavity barriers
to inhibit the spread of smoke and flame through concealed spaces or cavities in the
construction of a building as required by functional requirement B3.%* Paragraph 9.1
draws attention to the risks of fire spread within cavities and warns that “as any spread is
concealed, it presents a greater danger than would a more obvious weakness in the fabric
of the building.”?> Paragraph 9.3 makes it clear that cavity barriers should be provided
to close the edges of cavities, “including around openings”. Diagram 33 (reproduced
below) shows where cavity barriers are required in external walls, namely, at the lines of
compartment floors and compartment walls, at the top of any cavities in the walls and
around openings such as those provided for doors and windows.

2 {CLG00000224/82}.
2> {CLG00000224/82}.

16



Part 6 | Chapter 48: The legislative background

Figure 48.2 — Diagram 33

48.34  Paragraph 9.13 gives guidance on the construction and fitting of cavity barriers and states
that they should provide at least 30 minutes’ fire resistance.?® Cavity barriers should
be distinguished from fire stopping, which is a seal provided to close an imperfection
of fit or design tolerance between elements or components, to restrict the passage of
fire and smoke.?’

2% {CLG00000224/86}.
27 Approved Document B, Appendix E, definition of “Fire stop” {CLG00000224/144}.
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48.35

48.36

48.37

48.38

48.39

Comments on Approved Document B

Our investigations have revealed two particular problems relating to Approved Document
B to which we think we should draw attention. The first relates to the guidance itself.
Paragraph 2.3c on the means of escape from flats assumes that compliance with functional
requirement B3 will provide a high degree of compartmentation and a low probability of
fire spreading beyond the flat of origin, so that simultaneous evacuation of the building

is unlikely to be necessary. In other words, it assumes that there would be no need for a
partial or total evacuation of the building in the unlikely event that the fire spread beyond
the compartment of origin and that a stay put strategy is therefore appropriate. That
assumption holds good, however, only as long as the external wall of the building does not
itself support the spread of fire.

Some uncertainty has arisen from the fact that functional requirement B4(1), which section
12 of Approved Document B was intended to support, requires only that the external

walls should “adequately” resist the spread of fire, having regard to the height, use and
position of the building. However, we assume that the word “adequately” was chosen to
accommodate the full range of buildings to which the functional requirement applies. What
is adequate will vary from case to case having regard to a number of matters, including the
characteristics of the building.

It has been known for a long time that, even in the case of a fully compartmented
residential building constructed entirely of non-combustible materials such as concrete

(as Grenfell Tower was before the refurbishment), a fire in one compartment may spread to
the compartment above as a result of the “coanda” effect. A limited degree of fire spread
of that kind is not considered to undermine a stay put strategy because the extent of the
evacuation required is very limited. Thus a limited degree of fire spread is acceptable, even
where the building has a stay put strategy, because the ability of the external walls to resist
the spread of fire is adequate.

However, the assumption underlying the guidance ceased to hold good when it became
the practice to overclad high-rise residential buildings using materials that would support
the spread of fire and to construct new buildings with steel frames with external walls
composed in whole or in part of materials that would support the spread of fire. Unless
all the materials used in the external wall are non-combustible, the effect in either case
is to destroy the isolation of individual compartments by installing a continuous layer of
combustible material on the outside of the building that would support the spread of fire
across the outside of many compartments.

The failure to appreciate the effect of those developments introduced a fundamental flaw
into the statutory guidance, which was not amended to draw the attention of designers to
the need to consider the nature of the materials proposed to be used and other factors,
such as access for the fire and rescue service, the nature of the occupants, the measures
provided for alerting them to a fire and the means of escape if that should that become
necessary, all of which have a bearing on whether the ability of the external wall to resist
the spread of fire is adequate. If the external walls of a high-rise residential building
support the spread of fire to any significant degree they are unlikely adequately to resist
the spread of fire unless arrangements have been made to enable all those occupants
who may be threatened by the fire to escape quickly and safely; but in any event it is not
possible to operate a stay put strategy safely in relation to such a building.

18
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The effect of the introduction of new materials and methods of construction does

not appear to have been recognised by any of the witnesses (other than the experts),
including those from DCLG or BRE.?® There appears to have been a widely held view in the
construction industry that if the surface of an external wall panel was classified Class 0, it
was safe to use it on a building of any kind. There was also a widespread but erroneous
understanding that if, following a test in accordance with BS 8414, an external wall system
satisfied the criteria in BR 135, the building when completed would inevitably satisfy
functional requirement B4(1) of the Building Regulations. Moreover, many in the industry
failed to appreciate that the BS 8414 test applies only to a wall system as a whole and

tells one nothing about its individual components. It is a matter of concern that no one
appears to have considered whether the extent of flame spread that could occur while still
satisfying the performance criteria in BR 135 was consistent with the adoption of a stay put
strategy. We return to this matter in the context of our recommendations.

The second problem relates to the relationship between the regulations and the statutory
guidance and the way in which Approved Document B is understood and applied by

many in the construction industry. One striking feature of the evidence was the extent to
which many construction professionals have routinely regarded the statutory guidance as
containing a definitive statement of the requirements of the Building Regulations. In the
absence of a clear statement to the contrary, we think that is an inevitable consequence
of couching the guidance in prescriptive terms. Many construction professionals appear to
be uncomfortable with the broad language of functional requirements B1 to B4 and want
to be told what is expected of them and in any event many are not competent to translate
the general language of the functional requirements into decisions about the choice of
materials or methods of construction. That presents a particular problem for those who
frame the statutory guidance, but while the functional requirements continue to set the
standard which the law requires, it must be made clear in the guidance that following its
provisions will not necessarily result in compliance with the regulations.

For reasons given elsewhere, Class O was never an appropriate standard for rainscreen
panels, particularly panels with highly combustible polyethylene cores. In our view the
guidance should explicitly have drawn the attention of those responsible for designing the
cladding to the fact that Class O panels might not satisfy the requirements of functional
requirement B4(1).

More generally, we think that Approved Document B requires a complete overhaul. It is
out of date in many respects, not helpfully worded and does not contain the guidance

that designers need. In a constantly changing environment it needs to be kept under
review and revised annually or more often if circumstances demand. It should be drafted
conservatively, so that those who follow the guidance can have a high degree of confidence
that, if it is followed, the functional requirements will be met. Again, we return to this
matter in the context of our recommendations.

28 See the examination of Dr Colwell at {Day231/175:11-24}; Debbie Smith {Day236/114:4}-{Day236/115:4};
Martin {Day251/96:19}-{Day251/98:19}; Burd {Day238/214:10}-{Day238/215:6}.
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Chapter 49

Industry guidance on the construction of external walls

49.1 In this chapter we describe the industry guidance relevant to the refurbishment of the
external wall of Grenfell Tower that was publicly available from reputable sources at
and around the time of the refurbishment. In addition to the guidance contained in
Approved Document B, certain bodies within the construction industry published guidance
on the various aspects of the construction of external walls, particularly the walls of
high-rise buildings. There were important developments in that guidance, particularly
between 2012 and 2017, as more became known about the performance of certain
products and materials in response to fire. In some respects the guidance contained
in Approved Document B was overtaken by guidance published by the industry which
suggested more rigorous requirements for the fire performance of each element of any
external wall. According to Dr Lane?® and Mr Sakula,*° knowledge of the dangers posed
by the use of combustible materials was developing rapidly during that time, partly as
the result of a series of fires in high-rise buildings in various countries whose external
walls contained insulation made from organic materials and aluminium composite
material rainscreen panels with a polyethylene core (“ACM PE panels”). Those fires and
the information readily available about them are discussed in more detail in Chapter 11
of this report.

Building Research Establishment: BR 135

49.2 In 1988 the Building Research Establishment (BRE) published guidance entitled Fire
performance of external thermal insulation for walls of multi-storey buildings.?* It is
generally known as “BR 135”. The document was revised in 1999 and a second edition was
published in 2003 following the fire at Garnock Court, Irvine in 1999.32 A third edition was
published in 2013.3 The second and third editions are relevant to the refurbishment of
Grenfell Tower. BR 135 is expressly referred to in paragraph 12.5 of Approved Document
B, which adopts its performance criteria using full scale test data derived from a BS 8414
test as providing one way of demonstrating compliance with functional requirement B4(1)
of the Building Regulations.?* The history of BR 135 and the test methods contained in
BS 8414-1 (2002) and 2 (2005) are described in Chapter 5 of this report.

49.3 The second edition of BR 135 (2003) contained a series of important warnings about the
risks posed by combustible external cladding systems. For example, Figure 2 illustrated
the way in which fire may spread rapidly up through the building envelope itself to create
secondary fires in compartments at many levels.*

2 Lane {Day61/195:1}-{Day61/197:19}.}.

30 Jonathan Sakula, Report of Facade Expert {JOS00000001/34} paragraphs 8.1.1-8.1.2; {JOS00000001/35-37}
paragraphs 9.2-9.4; {J0S00000001/60-61} paragraphs 17.6-17.12, Sakula {Day125/29:13-20};
{Day125/94:15}-{Day125/96:12}; {Day125/101:25}-{Day125/102:22}; {Day125/108:1-5}.

31 See introduction to BR 135, 3rd Edition {CELO0003364/4}.

32 {BREO0O005554/7}.

33 {CELO0O003364/4}.

34 {CLG00000224/95}.

% {BREO0005554/9}.
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49.4 The guidance contained further warnings about the risks posed by external cladding

systems, in particular, the risk that the existence of cavities may cause flames to become
elongated and drawn up the building, possibly unseen,®* to affect several stories
simultaneously and how fire can spread unseen through cavities,*” thus making firefighting
more difficult.®® The guidance also referred to the fact that non-combustible materials
were typically used in such systems as it was difficult to prevent fire entering the cavity
and spreading through the insulating material.*® It also warned that, if exposed directly to
the sustained flame envelope, metal panels, such as aluminium, might melt, generating
molten debris.*

49.5 The third edition of BR 135 (2013) repeated the warnings given in the second edition** and

contained further warnings about external fire spread and the use of certain materials in
cladding systems. In particular, it drew attention to the rapid development of the market
for cladding systems, driven by the need to construct more energy-efficient and sustainable
buildings, which had resulted in increased volumes of potentially combustible materials
being used in external cladding applications.*? There were further important warnings
about the proper use of cavity barriers and fire-stopping. The warnings about insulation
and cladding panels were also more detailed. In particular, on the subject of cladding
panels it said:

“These products generally have good surface spread of flame characteristics to
prevent rapid fire spread across the surface of the system, but once the panels
become involved in the fire, they have the potential to generate falling debris, add
to the overall fire load, and provide a route for fire to propagate up the outside
of the building™?

Building Control Alliance

49.6 The Building Control Alliance (‘BCA”) was formed in 2008 to represent the interests of those

involved in carrying out building control functions, both local authorities and approved
inspectors, and to promote consistency in the interpretation of the Building Regulations
and statutory guidance. From time to time its Technical Group published guidance notes
intended to assist building control officers in carrying out their functions.

49.7 In June 2014 BCA produced version 0O of its Technical Guidance Note 18 entitled Use of

Combustible Cladding Materials on Residential Buildings (TGN 18).** The introduction to
TGN 18 stated that the note outlined the procedures referred to in paragraph 12.5 of
Approved Document B for demonstrating compliance with functional requirement B4(1)
and set out to address common misconceptions relating to combustibility and surface
spread of flame ratings.*

36
37
38
39
40
4
42
43
44
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{BREO0005554/10}.

{BREO0005554/17}.

{BREO0005554/10}.

{BREO0O005554/17}.

{BREO0005554/17-18}.

{CELO0003364} see e.g. paragraphs 3.3.2 and 3.5.

{CELO0003364/11} paragraph 2.1.

{CELO0003364/22} paragraph 6.4.1.

{CEP00057294} The purpose of the note is described as follows: “BCA technical guidance notes are for the benefits
of its members and the construction industry, to provide information, promote good practice and encourage
consistency of interpretation for the benefit of our clients. They are advisory in nature, and in all cases the
responsibility for determining compliance with the Building Regulations remains with the building control body
concerned.”

{CEP00057294/1}.
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Under the heading “Key Issues”, TGN 18 stated that the spread of fire by way of the
external wall is exacerbated by the use of combustible materials and extensive cavities.

It warned that within the confines of a cavity, flames can elongate up to ten times in search
of oxygen, meaning that there is a need for robust cavity barriers, restricted combustibility
of key components and the use of materials with a low spread of flame rating.*

Importantly, TGN18 made it clear that a surface spread of flame classification does not
indicate that the material is not combustible. It went on to state that:

“Thermosetting insulants (rigid polyurethane foam boards) do not meet the
limited combustibility requirements of AD B2 Table A7 and so should not be
accepted as meeting AD B2 paragraph 12.7. However, if they are included as part
of a cladding system being tested to BR135 & BS8414, the complete assembly may
ultimately prove to be acceptable.

The BR135 / BS8414 tests deal solely with the spread of fire once it has entered
the cavity. Hence, the requirements for cavity barriers in accordance with Section
9 of AD B2 are required in all cases including around openings in the facade.”’

TGN 18 went on to recommend three options for demonstrating compliance with
paragraph 12.7 of Approved Document B.* Option 1 was the use of materials of limited
combustibility for all elements of the cladding system both above and below 18 metres.
Option 2 was to demonstrate that the entire system met the performance criteria in BR 135
when tested in accordance with BS 8414. Option 3 was to submit a desktop study report
from “a suitable independent UKAS accredited testing body” based on test data already in
its possession stating whether, in its opinion, the proposed system would meet the criteria
in BR 135. As far as we are aware, that was the first occasion on which it had been formally
suggested that a desktop study could provide a means of demonstrating compliance with
functional requirement B4(1). It was not referred to in Approved Document B and was not
the method adopted in connection with the refurbishment of Grenfell Tower.

A further edition of TGN 18 (version 1) published in July 2015 contained similar warnings
about external fire spread.* This revised guidance made it clear that a wider group

of thermosetting insulants did not meet the limited combustibility requirements of
Approved Document B Table A7, including polyisocyanurate and polystyrene foam boards.
When dealing with desktop study reports the guidance now said that a report from a
“suitably qualified fire specialist” based on test data from a suitable independent UKAS
accredited testing body was acceptable, without indicating what qualifications might be
required for the purpose. The effect of that change was to increase the number of persons
who might be considered suitable to carry out such a study. This version also introduced

a fourth option in the form of a “holistic fire-engineered approach” taking into account
“the building geometry, ignition risk and factors restricting fire spread etc.”*® That method
was not adopted in connection with the refurbishment of Grenfell Tower.

4 {CEP00057294/1}.
47 {CEP00057294/1}.
48 {CEP00057294/2].
4 {CEL00002347}.

50 {CEL00002347/2).
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Centre for Windows and Cladding Technology

49.12  The Centre for Windows and Cladding Technology (CWCT) is an industry body comprising

a broad spectrum of clients, architects, consultants, contractors, manufacturers and
researchers which exists to assist its members in the construction of building envelopes
and glazing.>® From time to time it publishes recommended standards and guidance

for the benefit of its members and hosts meetings to discuss matters of interest to the
industry. In the period 1996 to 2018, CWCT produced five documents of relevance to

the Inquiry’s investigations: Guide to Good Practice for Facades, 1996, Standard for
Walls with Ventilated Rainscreens, 1998;> Standard for Systematised Building Envelopes,
2008 (“the CWCT Standard”);>* Technical Note 73, Fire performance of curtain walls and
rainscreens, March 2011;>* and Technical Note 98, Fire performance of facades — Guide to
the requirements of UK Building Regulations, 2017.>°

49.13 The CWCT’s Guide to Good Practice for Facades (1996) stated that thermal insulation

should be inert and drew attention to the fire performance of some insulating materials.>’
The Standard for Walls with Ventilated Rainscreens (1998) made clear that any cavity
behind rainscreens should not include materials which could significantly promote flame
spread within the unseen cavity and therefore recommended non-combustible insulation.>®
It warned that the use of any combustible material for the cladding framework and
insulation needed to be carefully considered as the height of the building increased.>®

Both of those CWCT standards were referred to in the structural performance specification
for Grenfell Tower.®°

49.14 The CWCT Standard (2008) gave guidance on a range of aspects of the construction of the

external envelopes of buildings®?, with part 6 focusing on fire performance.®? Within part 6
the standard provided that the building envelope should not be composed of materials
which readily support combustion, add significantly to the fire load, or give off toxic
fumes.®® It emphasised the importance of test evidence supporting fire performance
requirements, as follows:

“In all cases, products or elements of construction requiring a fire resistance

or spread of flame performance should have the appropriate evidence of
performance test based on test information. The final installation should follow
the applicable test evidence in all respects.”®*

51
52
53
54
55
56
57
58
59
60

61
62
63
64

https://www.cwct.co.uk/pages/about-us.

{CWCT0000055}.

{CWCTO0000053}.

{CWCT0000046}.

{CWCT0000019}.

{CWCT0000024}.

{CWCT0000055/13} paragraph 4.10.1.

{CWCT0000053/45} paragraph 2.20.4; {CWCT0000053/46} paragraph 2.20.8.

{CWCT0000053/45} in the notes to the right of paragraph 2.20.4.

Curtins Consulting, the structural engineer appointed by the TMO, wrote a specification entitled ‘Structural
Performance Specification for the Design, Supply and Application of Overcladding Systems to Grenfell Tower’
dated March 2013 {CCLO0002347}, in which section 7.0 addressed ‘Overcladding’ and included reference to
these standards.

{CWCT0000046/10}. Including, but not limited to, rainscreen cladding.

{CWCT0000046/10-16}.

{CWCT0000046/11} section 6.2.

{CWCT0000046/11} section 6.2. It also stated in blue italic text: “The suitability of materials should be judged in
relation to their conditions of use. For example, combustible insulation may give acceptable performance when
used with a metal facing...” The black text in the CWCT Standard was prescriptive, while the blue italic text gave
background information or guidance on interpretation of the clause which it followed, see {CWCT0000046/6}.
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The CWCT Standard stated that aluminium envelope systems do not normally have
significant resistance to fire and that most unmodified aluminium building envelopes
would provide only 10-20 minutes stability and integrity resistance.®® Under the

heading “Insulation materials” it contained the same guidance as in paragraph 12.7 of
Approved Document B, namely, that insulation in walls of buildings with a storey more
than 18 metres above ground level should be of limited combustibility.®® It also made
clear that cavity barriers needed to be provided to close any cavity around penetrations
through the rainscreen for windows.®” The standard also expressly addressed “Composite
components”, providing:

“When one of the cladding elements is a composite of two or more materials
(mechanically jointed, bonded or fused together) the elements as a whole must
demonstrate the appropriate fire performance. Similarly it must be demonstrated
that the composite will remain reasonably whole and not become prematurely
separated from the building or framework.”®®

The CWCT Standard (2008) was expressly referred to in the NBS specification for the
refurbishment works at Grenfell Tower (see Chapter 56).%°

Technical Note 73, Fire performance of curtain walls and rainscreens, was published by
CWCT in March 2011.7° It contained warnings about fire and smoke spread within cavities
and out of the top of cavities and highlighted the importance of cavity barriers to close

the edges of cavities, including around window openings.”* Under the heading “Use of
combustible material” it made it clear that “the only commonly used insulation material
that will satisfy the definition of limited combustibility is mineral wool”.”? It also emphasised
that where testing was carried out in accordance with BS 8414, the test applied to the
complete cladding system including insulation, rainscreen and cavity barriers’® and that
changing any of those components might affect the ability of the walls to resist the

spread of fire.”*

Technical Note 98 Fire performance of facades — Guide to the requirements of UK

Building Regulations was published in April 2017. Although it was published too late to be
taken into account in the design and construction of the refurbishment of Grenfell Tower, it
provides a useful picture of the state of knowledge in the industry in the months before the
fire. In particular, in the introductory section the note warns:

“Strict compliance with ADB does not necessarily guarantee adequate
performance of a given facade in a fire. It is incumbent on the building designer
to ensure that the guidance given in ADB is relevant to their building and what
additional measures (if any) are required to ensure the facade achieves the
required performance standard.””®

6 {CWCT0000046/11} section 6.3.

€% {CWCT0000046/15} section 6.6.2.

67 {CWCT0000046/14} section 6.4.4.2 (ii) under the heading “Cavities in rainscreen walls”.
6 {CWCT0000046/16} section 6.6.3.

9 NBS Specification prepared by Studio E {SEA00000169/68-69} NBS Specification clauses 220/310.
70 {CWCT0000019}.

1 {CWCT0000019/4-5}.

72 {CWCT0000019/6}.

73 {CWCT0000019/6} under the heading “Alternative approaches”.

7 {CWCT0000019/6}.

75 {CWCT0000024/1}.
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49.19 Technical Note 98 also stated that combustible materials may have non-combustible
facings which restrict the spread of flame over the surface. It warned that combustible
materials with non-combustible facings rely on the facings remaining intact and that the
materials should be checked for damage.’”® Appendix C of Technical Note 98 dealt with the
combustibility of materials and paragraph 12.7 of Approved Document B. It stated:

“Clause 12.7 specifically refers to insulation materials and filler materials but is
now being interpreted more generally (see BCA Guidance note 18). Therefore,
where a building has a storey 18m or more above ground level all significant
materials should be of limited combustibility (Class A2 in accordance with EN
13501). This includes but is not limited to:

Rainscreen panels

e Standard ACM panels do not meet these requirements. Limited combustibility
ACM panels are available.

Insulation materials

e The only commonly used insulation material that will satisfy the definition of
limited combustibility is mineral wool.

ny7

Booth Muirie Technical Guidance Note 1

49.20 Booth Muirie Ltd is a company which provides specialist architectural cladding
services, including design, manufacturing and distribution. In March 2016 it published
a guide to designing multi-layered walls using ACM rainscreen panels.”® Like the BCA
Technical Guidance Notes it set out various options for complying with the fire safety
requirements for external walls of buildings over 18 metres in height. Option 1, which was
described as “the most straightforward” was to restrict all the significant elements of each
layer to non-combustible materials or materials of limited combustibility. Options 2, 3 and
4 were the same as those contained in Issue 1 of the BCA’s TGN 18. Reynobond ACM with
a polyethylene core, Celotex RS5000 and Kingspan K15 were all identified as being neither
non-combustible nor of limited combustibility.

75 {CWCT0000024/3}.
77 {CWCT0000024/13}.
8 {ARC00000559}.
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Chapter 50

Organisations involved in the refurbishment

50.1 In this chapter we describe the organisations principally involved in the refurbishment
of Grenfell Tower and the people who acted on their behalf. The purpose of doing
so is to provide a brief introduction to those engaged on the project and the nature
of their involvement. A number of other organisations, not referred to here, played
minor and uncontroversial roles of a kind that do not call for discussion at this stage.
Their involvement will be described in later chapters as we come to discuss particular
aspects of the work.

50.2 The refurbishment of a major building is a complex undertaking which requires the
co-operation of many different bodies, some with specialised skills and experience.
In addition to the client, who ultimately controls the budget and determines the scope of
the work, they usually include (and in this case did include) an architect, quantity surveyor,
the principal building contractor and several sub-contractors. In this case other consultants
were employed at different times and for different purposes. They included a mechanical
and electrical services (“M & E”) consultant, a fire engineering consultant, an employer’s
agent and a CDM co-ordinator. Others, such as the local authority building control office,
were also directly involved in the project, although in a different way. Building control, in
particular, had a responsibility to the public to ensure that those involved in the project
complied with the requirements of the Building Regulations.

The client: Kensington and Chelsea Tenant Management Organisation

50.3 Although Grenfell Tower was owned by the Royal Borough of Kensington and Chelsea
(RBKC), it was managed by the Kensington and Chelsea Tenant Management Organisation
(TMO) under a modular management agreement. Although the decision to refurbish the
tower was taken by RBKC, which provided the funds required for that purpose, the TMO
acted as the client and in that capacity procured the services needed to carry out the
project and oversaw its execution. The circumstances in which the TMO procured the
services of the architect and the main contractor are discussed in Chapters 51, 52 and 53.

50.4 As client the TMO also incurred certain obligations under the CDM Regulations
2007 and 2015. They included ensuring that all designers were competent and
adequately resourced.”

79 CDM Regulations 2007{INQ00011315/4-5}Regulations 4 and 9; Approved Code of Practice to Construction (Design
and Management) Regulations 2007, Managing Health and Safety in Construction (HSE) {INQ00013936/15-17}
paragraphs 43 and 49-52; CDM Regulations 2015{INQ00011316/5-6} Regulation 4; Approved Code of Practice to
Construction (Design and Management) Regulations 2015 {HSEOO000003/16-18} paragraphs 29-36.
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50.5 The people principally involved in negotiating the contracts for the refurbishment on behalf
of the TMO and overseeing the project were:

Mark Anderson
Peter Maddison
Paul Dunkerton
David Gibson

Claire Williams.

50.6 Mark Anderson was an architect by profession with experience of private practice before
he became involved with social housing.?° He was appointed by the TMO as interim
Director of Asset Investment and Engineering in March 2011 and following a redesignation
of his role served as interim Director of Assets and Regeneration from April 2012 until
January 2013.8! He was responsible for the early stages of the refurbishment project which
he later handed over to Peter Maddison when the latter was appointed to succeed him.

50.7 Peter Maddison was appointed by the TMO to the post of Director of Assets and
Regeneration from January 2013.82 In that role he took over primary responsibility for
organising the refurbishment project at a strategic level for the TMO, including overseeing
the engagement of consultants and the selection of the main contractor.

50.8 Paul Dunkerton was a freelance project manager for the TMO between late 2010 and early
July 2013.8 He initially reported to Mark Anderson and later to Peter Maddison, taking on a
more active role when he had no senior manager to whom to report.®

50.9 David Gibson was Head of Capital Investment at the TMO from February 2013 until the
end of June 2016, reporting to Peter Maddison.® As such he was responsible for assisting
Mr Maddison in the development and delivery of the refurbishment project. Mr Gibson
had been a registered architect between 1987 and 1991 and had had some previous
experience of regeneration projects in the social housing sector.®

50.10 Claire Williams joined the TMO in September 2013 as project manager for the
Grenfell Tower refurbishment. Once the work began, she became the primary point of
contact with the main contractor. One of her tasks was to communicate with the residents
of Grenfell Tower,®” having been appointed for her particular skill and experience in
resident relations.®® She considered herself to be the TMQ'’s project manager for the
refurbishment,® although there was some confusion about who, if anyone, was formally
acting in that capacity.

80 Anderson {TM010048968/1} page 1, paragraph 6.

8 Anderson {TM0O10048968/1} page 1, paragraph 5. Mr Anderson was not employed as an architect by the TMO.

82 Maddison {TMO00000892/1} page 1, paragraph 2.

8  Dunkerton {TMO00000885/1} page 1, paragraph 5.

8 Dunkerton {Day51/11:4-15}.

8  Gibson {TMO00000887/1-2} pages 1-2, paragraphs 2 and 8.

8 Gibson {Day53/11:15-23}; Gibson {TMO00000887/1-2} pages 1-2, paragraphs 5-7; Gibson {TM000879742/1} page 1,
paragraph 3.

87 Williams {TMO00840364/4} page 4, paragraphs 18-19.

88 Williams {TM0O00840364/2} page 2, paragraph 11; Williams {Day54/87:12}-{Day54/88:1}.

8 Williams {Day54/80:23}-{Day54/81:9}; {Day54/101:7-12}.
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The architect: Studio E

50.11 The architectural practice known as “Studio E” was appointed by the TMO for the
Grenfell Tower refurbishment and provided professional services in respect of the project
from about February 2012 to July 2016.%° In Chapter 52 we describe the circumstances in
which it came to be appointed, but for present purposes it is necessary to refer in a little
more detail to the origin and structure of the practice.

50.12 Studio E Architects Limited (“SEAL”) was founded in 1994 by Andrzej Kuszell and two
others. A separate body in the form of a limited partnership, Studio E LLP (“SELLP”), was
established by Mr Kuszell and his partners in 2007 but did not start trading until 2011.%
Thereafter, between 2011 and 2014, SEAL was effectively dormant® but it was revived in
2014 when SELLP became insolvent and ceased trading. Throughout this report we refer to
the practice simply as “Studio E”, except when it is necessary to identify the particular legal
entity involved.

50.13  After the principal contractor had been appointed Studio E’s services were transferred to
it under a separate agreement between them. We discuss the circumstances under which
that occurred and the terms of the resulting contractual arrangements in Chapter 63.

50.14 Studio E was represented in relation to its work on the Grenfell Tower refurbishment
principally by the following persons:%

Andrzej Kuszell
Bruce Sounes
Neil Crawford
Tomas Rek.

50.15 Andrzej Kuszell is a registered architect and a founding director of SEAL.°* During his
career he worked in various sectors, including defence, commercial development and
education work with an emphasis on education, sports and leisure centres.?> Mr Kuszell did
not have day-to-day involvement with the Grenfell Tower project,’® although he oversaw
the provision of resources and took part in design reviews. He did not have any personal
experience of overcladding an occupied residential building and no personal experience of
refurbishing a high-rise building.®’

50.16 Bruce Sounes studied architecture at the University of Natal at Durban in South Africa
between 1989 and 1994. He completed the RIBA Part 3 examination and became a
registered architect in 2000.%® Before 2000, his experience had been predominantly in
education, sports, and leisure projects.®® He joined Studio E in the role of architect in
2000 and was promoted to the role of associate in 2005.1° Mr Kuszell said that it was not

% Kuszell {SEA00014271/9-10} page 9-10, paragraph 35; Sounes {SEA00014273/30} page 30, paragraph 58; Studio E
{SEA00014232/2} page 2, paragraph 3.1.

o1 Kuszell {Day6/16:7-16}.

92 Kuszell {Day6/18:15-18}.

% Qthers at Studio E were also involved in the Grenfell Tower refurbishment from time to time.

9 Kuszell {Day6/10:17} — {Day6/11:2}; Kuszell {SEA00014271/2} page 2, paragraph 3.

% Kuszell {Day6/11:3-18}.

%  Kuszell {SEA00014271/2} page 2, paragraph 4.

9 Sounes {Day6/173:14-16}; {Day6/11:19-22}.

% Sounes {Day6/169:2-3}; He commenced work in the UK as an Architectural Assistant in 1998 at KSR Architects:
Sounes {Day6/167:17}-{Day6/169:1}.

% Sounes {Day6/166:13-23}.

100 Sounes {Day6/170:3-19}; Kuszell (Day6/104:21-24}.
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unusual for an associate to lead a project and that for a commission with a construction
value of £1 million or more either a partner or an associate would do so.*** From July 2014,
Neil Crawford took over day-to-day responsibility for the project from Mr Sounes,

although Mr Sounes remained responsible for it and for supervising Mr Crawford’s work.%?
Mr Sounes did not have any experience of overcladding an occupied residential building,
although he had gained some experience of an overcladding project when working on the
Watford Woodside Leisure Centre.’®®

50.17 Neil Crawford had a degree and a post-graduate diploma in architecture!® but was not a

registered architect because he had not completed the Royal Institute of British Architects
Part 3 examination.'® Between 1997 and 2009 he had worked at Foster + Partners, initially
as a Part 2 graduate and later as an associate.® He joined Studio E in 2009 and soon
became an associate.’® From July 2014, he took over day-to-day responsibility for the
project from Mr Sounes, although Mr Sounes continued to lead it.1%®

50.18 Mr Crawford worked on the Grenfell Tower refurbishment on a day-to-day basis.'®®

By October 2015, he had been made the project architect.!’® He had some limited
experience of commercial projects involving cladding and curtain walling but had not
previously been involved in the overcladding of a high-rise residential building.*!*

50.19 Tomas Rek was a registered architect who was employed by Studio E between December

2011 and December 2013.**? Before joining Studio E he had worked mainly in the education
sector.!!® He started work on the Grenfell Tower refurbishment project on 18 September
2013.** Under the supervision of Mr Sounes, he developed the National Building
Specification (NBS) specification for the project and the architectural drawings intended

to form part of the tender documents.!* (The NBS is a computerised system designed to
assist architects and other building professionals in describing the materials, standards

and workmanship required on a construction project.) Studio E drafted three versions of
the NBS Specification dated 21 November 2013, 29 November 2013 and 30 January
2014.1*8 The second and third of those were sent to tenderers.

The quantity surveyor, employer’s agent and CDM
co-ordinator: Artelia

50.20 Appleyards Ltd had been appointed by the TMO as a consultant on the KALC project

and as a result the TMO appointed it as quantity surveyor, employer’s agent and CDM
co-ordinator for the Grenfell Tower project. In March 2012, Artelia Ltd bought Appleyards
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and thereafter Appleyards traded in the name of Artelia until 30 June 2015, when its
business was formally transferred to Artelia.'*® In this report we refer to both entities as
Artelia, unless the context requires otherwise.

50.21 A quantity surveyor is a surveyor trained in the particular skill of calculating the quantity

and cost of materials required to carry out, or that have been used in carrying out, the
whole or a particular part of a construction project. They may be used to estimate the
cost of work, help manage costs during the course of the work and participate in agreeing
the final account.?® Artelia agreed to provide quantity surveying services, including
preparing an initial budget to test feasibility, preparing regular monthly cost reports as the
project progressed and advising the TMO of any decisions required.*?* Simon Cash was its
project director and had overall responsibility for the whole of Artelia’s involvement in the
refurbishment.'?? He was a trained quantity surveyor and a Fellow of the Royal Institution
of Chartered Surveyors.!?

50.22 The function of an employer’s agent is to perform on behalf of the client various

administrative tasks that have to be undertaken by it in relation to a project.*?*

Philip Booth acted as employer’s agent from about April 2013 until June 2015.1% He

left Artelia in April 2016.?° Neil Reed succeeded Philip Booth as employer’s agent in
March 2015.*?7 In July 2015, Neil Reed left Artelia to start his own business, Re Sol

Group Limited (Re Sol), but continued to provide the services of employer’s agent under a
subcontract with Artelia.'?®

50.23 CDM co-ordinator (CDM-C) is a statutory role under the Construction (Design and

Management) Regulations 2007 (“CDM Regulations 2007”).** The regulations required
the TMO to appoint a CDM co-ordinator (CDM-C) for the Grenfell Tower project because
of its size.’*® The CDM-C is required to assist and advise the client on the appointment of
competent contractors, ensure that health and safety matters are properly co-ordinated
during the design process, help communication and co-operation between project team
members and prepare the health and safety file.’*! Keith Bushell of Artelia was appointed
to that role. Following the introduction of the Construction (Design and Management)
Regulations 2015 (CDM Regulations 2015), Artelia’s appointment as CDM-C terminated on
6 October 2015. On 8 October 2015, Simon Cash wrote to Peter Maddison to confirm that
Artelia’s appointment as CDM-C had terminated.*?
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M & E consultant: Max Fordham

50.24 The TMO appointed Max Fordham LLP as building services engineers with effect from
the summer of 2012. Andrew McQuatt was the lead project engineer.’** Matt Cross
Smith was a building services engineer who worked on the Grenfell Tower project as a
graduate engineer.'®*

Structural engineer: Curtins Consulting Ltd

50.25 Curtins Consulting Limited (Curtins) was the consultant structural engineer for the
Grenfell Tower project. Its contract was novated to Rydon by an agreement dated 25 April
2016 following that company’s appointment as principal contractor.!*

Fire engineer: Exova (UK) Ltd

50.26  Exova (UK) Ltd, trading as Exova Warringtonfire (Exova), is a company specialising in
fire safety, fire engineering and related matters. It had been employed as a consultant
by Studio E in connection with the KALC project,'*® and as a result, it was approached
by the TMO to advise on the Grenfell Tower refurbishment.®*” Although it was retained
by the TMO, it continued to send reports to Studio E.**® There was no fresh tender or
procurement exercise for fire engineering services for the Grenfell Tower project. Exova
was used because it was known and trusted as a result of its work on the KALC project.

50.27 The TMO appointed Exova to produce a fire safety strategy for Grenfell Tower in its existing
state (the “Existing Fire Safety Strategy”)'*® and a fire safety strategy for the building in
its refurbished condition (the “Outline Fire Safety Strategy”).}* Its appointment was not
novated to Rydon after that company had been appointed as principal contractor and it
therefore continued as a consultant to the TMO.'*! However, as discussed in Chapter 54,
there was a confusion in some people’s minds about Exova’s position following Rydon’s
appointment that was never properly clarified.

50.28 In relation to its work on the Grenfell Tower refurbishment Exova was represented
principally by the following persons:

James Lee
Cate Cooney
Dr Clare Barker
Terence Ashton

Dr Tony Pearson.

133 McQuatt {MAX00017292} page 5, paragraph 19.

134 Cross Smith {MAX00017304} pages 1-2, paragraph 4.

135 {TM010013954}.

136 Sounes {SEA00014273/36} page 36, paragraph 73.

37 TMO's procurement of Exova’s services in respect of the Grenfell Tower refurbishment is explored in Chapter 54.

138 Ashton {Day17/20:1-13}.

139 See fee proposal dated 11 June 2012 {TM0O10003884}.

140 See fee proposal dated 9 May 2012 {ARTO0000026}.

141 {ART00002255/4}; Ashton {EXO00001621/14} page 14, paragraphs 5.9 — 5.10; Ashton {Day16/117:2-10};
{Day17/185:2-3}; {Day16/117:2-10}; {Day17/187:7-10}.
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50.29 For a brief period, James Lee was involved with the project until he left the company in late

July 2012. He attended a design team meeting on 19 April 2012 and visited the tower
briefly on 29 May 2012.*** He provided Studio E with a series of marked-up drawings and
comments in respect of the proposed refurbishment works'** and prepared a fee proposal
for Studio E for the production of the Existing Fire Safety Strategy.**

50.30 At the time Exova was appointed Dr Clare Barker was a principal fire engineer in Exova’s

Warrington office and a member of the Institute of Fire Engineers.'* She attended a
project meeting on 26 July 2012, shortly before Exova was instructed to provide the
Existing Fire Safety Strategy. She asked another employee, Cate Cooney, to prepare a first
draft,*® which she later reviewed.**

50.31 Cate Cooney had joined Exova in 2011 after spending eight years working in building

control. By 2012 she had reached the position of senior consultant. At the request of
Dr Barker, she prepared the first draft of the Existing Fire Safety Strategy. She also provided
some advice to Bruce Sounes of Studio E in relation to the refurbishment proposals.'*®

50.32 Terence Ashton had joined Exova in 1989 as a principal consultant after 25 years in

building control. He was based at Exova’s London office, where he was an associate in
the fire engineering department®! and acted as office manager.*>* He had no formal
gualifications in fire engineering. He had worked on high-rise residential buildings but
had no experience of overcladding projects.!>® He did not have the expertise to carry out
highly technical fire engineering analyses, such as determining how particular materials
are likely to behave in a fire, and would have called on his colleagues in Warrington for
assistance if had he been asked to do one.™* He saw his primary role as being to ensure
compliance with the Building Regulations.’ Following James Lee’s departure from the
company in July 2012, Terence Ashton assumed overall responsibility for Exova’s work on
the Grenfell Tower refurbishment.

50.33 In 2013, Mr Ashton was aware that Approved Document B contained an express warning

that the use of combustible materials in cladding systems and the existence of extensive
cavities might present a risk to health and safety in tall buildings.**® Although he was aware
of the existence of BR 135, he had not read it from cover to cover and it did not occur

to him to read it before starting work on the Grenfell Tower project.’®” Mr Ashton was
aware that serious fires had occurred both in the UK and overseas as a result of the use

of inappropriate materials (although he was not aware of the fire at the Lacrosse Building
in Melbourne) and was therefore aware that combustible cladding should not be used on
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high-rise buildings.’® He had not encountered the use of composite metal panels, apart
from one particular composite panel with a polyethylene core.* However, he did not
envisage that material of that kind would be used on high-rise buildings. He knew that
polyethylene was a highly combustible substance and was aware, at least subconsciously,
that panels containing polyethylene could exacerbate the spread of fire over the exterior
wall of a building.°

50.34 Dr Tony Pearson joined Exova in 2008 as a graduate. In 2013 he was promoted to

senior consultant!®® and remained in that role until he left the company in January
2016.%2 Before he started working on the Grenfell Tower project Dr Pearson had had no
experience of refurbishing high-rise residential buildings and very little experience of
overcladding projects.'®?

Clerk of works: John Rowan & Partners

50.35 The TMO engaged John Rowan & Partners to provide a limited range of clerk of works

services during the refurbishment. John Rowan is a construction consultancy offering a
variety of services to the construction industry, including site monitoring and supervision
or clerk of works services.?®* Those principally involved were Gurpal Virdee, the managing
partner since August 2016, and Jonathan (“Jon”) White, who was an experienced

clerk of works.

50.36  The functions that John Rowan were required to perform were more limited than those

that would be performed by a traditional clerk of works.'®® In effect, they were employed
to act as site inspectors or site monitors!®” and were expected to focus a lot of attention on
the residents.6®

The principal contractor: Rydon

50.37 The TMO appointed Rydon Maintenance Ltd (“Rydon”) as principal contractor under a

contract on the JCT Design and Build Contract form 2011 with amendments.*®® As principal
contractor, Rydon was responsible for all aspects of the refurbishment project, including
its design, compliance with the Building Regulations and other statutory requirements.
The refurbishment division of Rydon, led by its Refurbishment Director, Stephen Blake,
was responsible for the project. We describe the circumstances in which Rydon came to be
appointed in Chapter 53.
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50.38 Those principally involved in the refurbishment on behalf of Rydon were:
Stephen Blake, the Refurbishment Director
Simon Lawrence, one of the contract managers
Simon O’Connor, a project manager
David Hughes, a site manager
Gary Martin, a site manager
Daniel Osgood, a site manager
Zak Maynard, the commercial manager.

50.39 Stephen Blake was Refurbishment Director throughout the project.'’® He assumed the role
of contract manager in October 2015 following the departure of Simon Lawrence to see
the project through to completion and was the most senior Rydon employee to be directly
involved in the Grenfell Tower refurbishment.’?

50.40 Simon Lawrence was the contracts manager responsible for the refurbishment from its
inception until October 2015. As such he was the most senior Rydon employee with day-
to-day involvement in and responsibility for the project.t’? When he left Rydon in 2015
Stephen Blake took over his role.

50.41 Simon O’Connor was project manager for the refurbishment until September 2015.12 He
had worked for Rydon since September 2002, progressing from foreman to site manager
and then to project manager.t’* The Grenfell Tower refurbishment was the first project for
which he had taken on the role of project manager.?’® It was his task to manage the day-to-
day running of the project on site.'’®

50.42 David Hughes was employed by Rydon as a site manager for the Grenfell Tower project
from October 2015 until its completion.'’” He had worked for Rydon since November 2001,
after graduating with a degree in civil engineering from Plymouth University.*’®

50.43 Gary Martin was employed by Rydon as a site manager on the Grenfell Tower project from
May 2014 until its completion. Before joining Rydon he had worked for another company
as a site manager on residential refurbishment projects.'”

50.44 Daniel Osgood had joined Rydon in March 2014, starting in the role of temporary
site manager.’®° He was employed by Rydon as a site manager on the Grenfell Tower
refurbishment from April 2015 until July 2015, when he was moved to work on a different
project.’®! At the time of the Grenfell Tower project, he had worked as a site manager for
over 10 years.'®?
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50.45 Zak Maynard was Rydon’s commercial manager, responsible for all financial aspects of the
project,’®® including the management of a team of several surveyors, the allocation of work
packages to subcontractors, controlling budgets, assessing the financial implications of
changes to the works and liaison with the employer’s agent.®

50.46  Although it took responsibility for all aspects of the design and execution of the works,
Rydon did not employ within its organisation people with all the skills and expertise
required to discharge its contractual obligations. As is common in the construction industry,
it preferred to delegate the discharge of its responsibilities to a host of subcontractors,
regarding itself as little more than the conductor of a large and varied orchestra of players.
Later in the report we shall refer to the following subcontractors who were employed by
Rydon on the refurbishment:

Harley Curtain Wall and Harley Facades
J' S Wright & Co Ltd

S D Plastering Ltd

S D Carpentry Ltd.

The facade sub-contractor: Harley

50.47 Harley Curtain Wall (“Harley CW”) was established in 1996 by Ray Bailey to carry on the
business of designing and installing facades of buildings under construction. By 2013,
Harley employed about 16 people,’®® but none of them had any formal qualifications
in facade engineering.'® Mr Bailey had been involved in several projects on high-rise
residential buildings which had used ACM rainscreen panels before Harley undertook
the work on Grenfell Tower.'®’ It was Harley’s practice to subcontract much of the work it
undertook, including design, manufacture and the installation of the facade itself.1®

50.48 Harley Facades was established in 2000, also by Ray Bailey. He had originally intended to
use the two Harley companies on separate projects,'® but in the event Harley Facades
remained dormant until 2015 when Harley CW went into administration. At that point it
took over the work on the Grenfell Tower project.*®® In Chapter 65 we describe how Harley
came to be appointed and the key terms of its contract with Rydon. For present purposes it
is sufficient to say that Harley was contractually responsible to Rydon for all aspects of the
design and construction of the facade of Grenfell Tower, including the cladding, insulation,
window frames, window infill panels, glazing and cavity barriers.

50.49 The people principally involved in the project on behalf of Harley were:
Ray Bailey
Mark Harris
Mike Albiston

183 Maynard {Day31/7:9-14}.

184 Maynard {RYD00094346/1} page 1, paragraphs 4-6; Maynard {Day31/7:7}-{Day31/18:11}.
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186 Ray Bailey {Day32/11:16-20}.

187 Ray Bailey {HAR00010184/3} page 3, paragraph 10 and Ray Bailey {Day32/13:20}-{Day32/14:12}. Premier House,
Castlemaine Tower, Clements Court, Ferrier Point, Chalcots Estate and Little Venice.

188 Ray Bailey {Day32/12:11}-{Day32/13:5}.

189 Ray Bailey {HAR00010184/2} page 2, paragraph 7.
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Daniel Anketell-Jones

Ben Bailey.

50.50 Ray Bailey was the founder of the Harley companies and was in overall control of the

business. Mr Bailey graduated with a degree in civil engineering from Salford University in
1981 following which he worked for a number of companies in which he gained experience
of all aspects of building envelopes, including design, manufacturing and installation.?

He had no formal qualifications in facade engineering.'*2

50.51 Mark Harris was a self-employed consultant in the field of commercial glazing and

cladding appointed by Harley to assist with the Grenfell Tower project.** He had been
working exclusively for Harley since about 2011 and his experience lay mainly in the field
of sales and developing business connections.* By the time he became involved in the
refurbishment of Grenfell Tower Mark Harris had been involved in several projects on
which ACM panels had been used.*®*

50.52  Mike Albiston was Harley’s senior estimator for the Grenfell Tower project. His main

contribution was assisting in the production of Harley’s tender for the work of designing
and constructing the facade, which began in December 2013.%%

50.53 Daniel Anketell-Jones had been engaged by Harley as a project engineer in

November 2006 and had been promoted to the role of design manager by the time
Harley began work on the Grenfell Tower project.'® His main duties were to appoint a
designer and monitor the progress of the design work until a project manager had been
appointed. Between 2014 and 2017, while employed by Harley, he obtained an MSc in
structural engineering and began studying for an MSc in facade engineering,'® but he

had not received any instruction in the fire performance of facades until after he had left
Harley and his involvement in the Grenfell project had come to an end.?® During his time at
Harley Daniel Anketell-Jones had been involved in a design capacity in two previous high-
rise overcladding projects.?** While working on the Grenfell Tower refurbishment he also
worked on two other Harley projects.??

50.54 Ben Bailey is the son of Ray Bailey. He was employed by Harley as project manager for the

Grenfell Tower refurbishment but had not been involved in that capacity on any previous
project.?®® He had worked for Harley from time to time while at school and university

and had been taken on as a site manager following his graduation in 2013.2°* Until about
May 2017, Ben Bailey continued to be involved intermittently in the Grenfell Tower project
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when maintenance requests or problems with snagging required attention.?®> When he
started work on the Grenfell Tower project Ben Bailey had no previous experience of
managing the refurbishment of a high-rise residential building.?%®

Harley’s subcontractors

50.55 Harley engaged the following as sub-contractors:

Kevin Lamb, to produce designs and construction drawings
CEP Architectural Facades Ltd, to fabricate and supply ACM rainscreen cassette panels

Osborne Berry Installations Ltd, to install the cladding.

50.56 Kevin Lamb was a self-employed designer of curtain walling and cladding, including

glazing and rainscreen systems. He was engaged by Harley for the Grenfell Tower project
in August 2014,°°” having previously worked for it on one other project as a freelance
draftsman.?®® Mr Lamb had previously produced preliminary schematic drawings for the
Chalcots Estate refurbishment undertaken by Harley.?®

50.57 CEP Architectural Facades Ltd (CEP) was appointed by Harley as a subcontractor to

fabricate and supply the rainscreen panels and glazing units for the Grenfell Tower
refurbishment. Geof Blades was a director from 2004 until 2013, when CEP was sold.?*°
After that, he remained with the company as national glazing manager until 2016, when he
became commercial projects manager. He retired in 2018.

50.58 CEP entered into six contracts with Harley between October 2014 and November

2015 for the fabrication and supply of rainscreen cladding panels and window units for
Grenfell Tower.?* In addition, after Harley Curtain Wall had gone into administration,
in September 2015 CEP entered into a contract with Rydon for the supply of
Reynobond PE 55 panels.?*?

50.59 Osborne Berry Installations Ltd was established by Mark Osborne and Grahame Berry

in 2002 as a corporate vehicle for their business of installing windows and cladding on
buildings under construction or in the course of refurbishment.?'®* Osborne Berry had
worked for Harley on many previous occasions and was engaged by Harley to install the
facade, including the windows, cavity barriers, cavity wall insulation and the rainscreen
panels.?’* The company engaged self-employed fitters to carry out the work.
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{CEPO00000529}; {CEP00053848}; {CEPO00005833}; {RYD0O0040435}; {CEPO00000616}; {CEPOO0000617};
{CEPO00007550}; {CEPO00001124}; {CEPO00001168}.

{CEPO00000693}.

Berry {OSBO00000084/1} page 1, paragraph 1.

Berry {OSBO00000084/1} page 1, paragraph 3; Ray Bailey {HAR00010184/24} page 24, paragraph 97; Berry
{OSB000000084/2} page 2, paragraph 9; Berry {OSBO00000084/3} page 3, paragraph 12; Berry {OSBO0000091/9}
page 9, paragraph 15; Osborne {OSBO0000090/8} page 8, paragraph 15. Osborne Berry’s package of work did not
include refurbishment of the internal window reveals/internal window trimming. That work was undertaken by
SD Plastering. Osborne Berry was also instructed by Harley to undertake some measurements of Grenfell Tower —
see Osborne {Day43/88:14-21}; Osborne {Day43/89:1}-{Day43/90:3}; Osborne {Day43/92:11}-{Day43/93:1}; Berry
{MET00019985/1-2}; Osborne {O0SBO0000090/4} page 4, paragraph 7.
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50.60 There was no written contract between Harley and Osborne Berry?** and no document

exists which sets out the terms on which Osborne Berry was engaged to carry out the work,
the scope and content of that work, the standard to be applied or any programme for the
works. Grahame Berry said that there may have been some conversations with Ray Bailey
about a programme of works, but not about the quality or the standard of workmanship.?*®
Ray Bailey said that it was not uncommon for Harley to appoint subcontractors without any
written contract.?’

Other sub-contractors of Rydon

50.61 SD Plastering Limited (SDP) was incorporated in 2002. It was a company that mainly

provided dry-lining services.?*® Rydon sub-contracted a package of work to SDP, most of
which comprised dry-lining, plastering, remodelling and ceiling works to the lower floors
of the tower.?* In about February 2015, Rydon asked SDP to assist in designing the internal
window linings and to carry out the work on the refurbishment of the internal window
reveals.??® Rydon subsequently sub-contracted the work on the internal window reveals of
the newly refurbished windows to SDP.%?

50.62 Rydon employed J S Wright & Co Ltd to carry out the mechanical and electrical works

which included the design and supply of a new smoke control and ventilation system for
Grenfell Tower. J S Wright employed PSB UK Limited to design and install the smoke control
and ventilation system.

Building Control

50.63  Building control functions were carried out by RBKC’s building control department.

John Allen had joined RBKC as an assistant district surveyor in 1996. By the time he
became involved in the refurbishment in 2012, he was Head of Special Projects and was
subsequently promoted to Building Control Manager in September 2013.%22 He was directly
involved in giving advice on the refurbishment in 2012 and 2013 before any application
had been submitted. John Hoban took over responsibility for Grenfell Tower in about
December 2013.22 Between 2014 and 2016 as Mr Hoban’s manager Mr Allen continued

to be involved in the refurbishment and in due course the completion certificate for the
refurbishment was issued in his name as Head of Building Control.?**

50.64 John Hoban was a senior surveyor in RBKC’s building control department between 1986

and March 2017, when he retired.?* He holds BTEC ordinary and higher certificates
in building studies. He worked as a junior technical officer in the Building Regulations
division and from 1979 to 1986 as a technical assistant in the District Surveyor’s office
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Berry {OSBO00000084/3} page 3, paragraph 12; Ray Bailey {Day33/178:22-25}. Osborne Berry had never had
any standard terms in the past that ever formed the basis of Osborne Berry’s contracts with Harley, Berry
{Day44/15:6-13}.

Berry {Day44/13:4-19}; {Day 44/14:1-3}.

Ray Bailey {Day33/179:2-4}.

Dixon {SDP00000196/2} page 2, paragraphs 6-7; Dixon {Day44/94:14-18}; Dixon {Day44/129:3-11}.

Dixon {MET00056695}; Dixon {Day44/100:10-14}.

{RYD00032519}.

Dixon {SDP00000196/4-5} pages 4-5, paragraphs 19-

20; Dixon {SDP00000196/5}; {SDPO0000189}; Cole {SDP0O0000220/3} page 3, paragraphs 15-16.

Allen {RBKO0033930/1} page 1, paragraphs 2-3; He took voluntary redundancy in early June 2017 but was asked to
carry on his role after the fire before leaving RBKC 2018, Allen {Day47/4:24}-{Day47/5:13}.

{SEA00010232}.

Completion Certificate {RBKO0018811}; Allen {Day47/187:10}-{Day47/188:2}.

{RBKO0050415}.

39



The Grenfell Tower Inquiry: Phase 2 Report

of the Greater London Council.?%® At the time of the refurbishment he was an associate
member of the Chartered Association of Building Engineers.??” The refurbishment was
the first project on which he had to deal with the overcladding of an occupied high-rise
residential building.?®

50.65 Paul Hanson was a senior building control surveyor (Fire Regulations) who acted as a
consultant to the building control surveyors.

50.66 Jose Anon joined the building control department as a surveyor in 1989.2% In 2013
he was promoted to Deputy Building Control Manager.*® He was not involved in the
refurbishment, save for one site visit on 17 April 2015.23!

226 {RBKO0O050415}; Hoban {Day45/10:7-24}.

227 Hoban {Day45/12/24}-{Day45/13:9}.

228 Hoban {Day45/91/3-7}.

225 Anon {RBK00029897/2} page 2, paragraph 6.

230 Anon {RBK00029897/2} page 2, paragraph 6.

21 Anon {RBK00029897/8-9} pages 8-9, paragraphs 37-44.

w
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Chapter 51

The origins of the Grenfell Tower Project

Introduction

51.1 In this chapter we describe the background to the Grenfell Tower refurbishment
project, including its origins and reasons, the establishment of the project team and the
appointment of Studio E as architect.

The Kensington Aldridge Academy and Kensington Leisure Centre
(“KALC”) project

51.2 In 2009, the Royal Borough of Kensington and Chelsea (RBKC) instructed a design and
planning consultant, Urban Initiatives Limited, to produce a report into options for
the transformation of Notting Barns in North Kensington.?*? The report proposed the
demolition of Grenfell Tower due to the appearance of the building and the blight on its
surroundings resulting from the way in which it met the ground and affected the area east
of Latimer Road Station.?® The report envisaged a new academy for the area and a new
leisure centre.?*

51.3 The report was presented to an RBKC cabinet working group in September 2009.2%
Rock Feilding-Mellen was then a backbench councillor who sat on the Public Realm
Scrutiny Committee and was familiar with that report.?* Later, in 2012, when he held the
portfolio for Civil Society,?*” he became aware through a conversation with Cllr Timothy
Coleridge of the proposal to refurbish Grenfell Tower and was concerned to know whether
it would hinder or obstruct any future potential regeneration of the Lancaster West
estate.?® ClIr Feilding-Mellen attended a meeting on 25 April 2012%° with Clir Coleridge
and Laura Johnson, RBKC’s director of housing, during which the refurbishment of
Grenfell Tower and the effect of wider regeneration were discussed. Ms Johnson told
Clr Feilding-Mellen that there was an immediate need to decide whether to invest in
Grenfell Tower and reassured him that such investment would not preclude the possibility
of regenerating the wider estate in the future.?*°

51.4 In 2010 RBKC began work on the Kensington Aldridge Academy and Kensington Leisure
Centre.?*! The borough needed a new secondary school, for which RBKC had received a
government grant. The school was to be located on the site of an existing leisure centre

232 Notting Barns South, Draft Final Masterplan Report, {IWS00002090/5}.
23 {IWS00002090/19}.

24 {IWS00002090/17}.

235 (RBKO0057224}.

236 Fejlding-Mellen {RBK0O0033403/5} page 5, paragraph 18.

237 Feilding-Mellen {RBKO0033403/5} page 5, paragraph 20.

238 Feilding-Mellen {RBKO0054433/2} page 2, paragraph 5.

233 {RBK00028392}.

240 Fejlding-Mellen {Day131/138:15}-{Day131/139:16}.

241 | aura Johnson {RBK0O0034943/10} page 10, paragraph 44.
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51.5

51.6

51.7

51.8

51.9

51.10

that was to be demolished and rebuilt as part of the same project. Together the work
was known as the “KALC” project.?? A certificate of practical completion was issued on
13 November 2014.2%3

Laura Johnson was the senior responsible officer for the project and oversaw the project
managers in RBKC’s property services team who managed it on a day-to-day basis.?*

In September 2011, Studio E won the commission advertised by RBKC in the Official Journal
of the European Union (“OJEU”) for the design of the KALC project.?* Studio E retained the
services of specialist fire engineers Exova as sub-consultant.?*®

The reasons for the refurbishment of Grenfell Tower

RBKC recognised that the KALC project would be disruptive to residents of

Grenfell Tower and consequently a KALC Residents Forum was set up, chaired by the RBKC
Cabinet Member for Housing and Property, Cllr Timothy Coleridge. It first met on 18 July
20112 and was usually attended by ClIr Coleridge, Laura Johnson, local residents and,

on occasions, the KALC architects or contractors.?*® The local residents who attended
included some living in Grenfell Tower who were unhappy that KALC was being built while
Grenfell Tower and the wider Lancaster West Estate was in need of refurbishment.?*

In December 2011 CliIr Coleridge was invited to visit the flat of a resident of the tower,
Edward Daffarn.?® He saw that the windows were very poor and single-glazed. Mr Daffarn
told him that because the hot water was on all the time the flat was very hot in the
summer but that it was very cold in the winter due to the lack of good insulation.

Cllr Coleridge felt that something should be done for the residents of the tower and
hoped that the rest of the Lancaster West estate could be refurbished in the long term.?*
Grenfell Tower had seen no significant investment for 30 years.??

At about the time the KALC project was being undertaken, RBKC developed and sold
basement space at EIm Park Gardens in Chelsea. The sale resulted in surplus capital
receipts initially to the value of about £6 million.?** In late 2011, when RBKC knew that that
money would become available, Clir Coleridge raised with Laura Johnson the possibility
that the funds might be used to improve Grenfell Tower.>*

A meeting took place on 1 November 2011 between Jane Trethewey, RBKC’s

Housing Strategy and Regeneration Manager, and representatives of the TMO, including
Mark Anderson, the TMO’s Interim Director of Asset Investment and Engineering. At that
meeting the effect of the KALC project on Grenfell Tower and the Lancaster West estate
was discussed. In an email sent by Jane Trethewey of RBKC to Laura Johnson the following
day, Ms Trethewey said that the TMO was keen to investigate the opportunity to overclad
Grenfell Tower and replace its windows, which would have the advantage of improving
one of its worst properties and preventing it looking like a poor cousin to the new facility

22 Coleridge {RBKO0033737/4} page 4, paragraph 21.

243 {RBKO0O068791}.

244 | aura Johnson {RBK0O0034943/10} page 10, paragraph 44.
285 Kuszell {Day6/31:10-23}. This was a competitive procurement exercise.
246 Kuszell {Day6/36:3-16}.

247 Coleridge {RBKO0064251/2} page 2, paragraph 5.

248 Coleridge {RBKO0033737/4} page 4, paragraph 22.

249 Coleridge {RBKO0033737/4-5} pages 4-5, paragraph 22.
250 Coleridge {RBKO0064251/2} page 2, paragraph 4.

21 Coleridge {RBKO0033737/5} page 5, paragraph 23.

252 Coleridge {RBKO0064251/3} page 3, paragraph 7.

253 Coleridge {RBKO0033737/4} page 4, paragraph 20.

254 Coleridge {RBKO0064251/3} page 3, paragraph 8.

42



51.11

51.12

51.13

51.14
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being developed next door.?* It was also suggested that a cladding design might be
chosen which corresponded to the design of KALC, thereby improving the overall visual
appearance of the area.”®

That is the first record we have found of any discussion of the possibility of cladding
Grenfell Tower. In his evidence Mark Anderson said that the thermal efficiency of the
building had been discussed at that time but not cladding as such,*’ but the emails
recording the discussion?® and Laura Johnson’s evidence suggest otherwise. She said

that the primary motivation at that time for considering cladding had been the building’s
appearance”®® and accepted that RBKC had no reason to think that the thermal efficiency
of the tower was poor enough to justify the cost of cladding.?®® Laura Johnson said that she
was probably the person who first mentioned the idea of cladding Grenfell Tower to the
KALC project architects, Studio E.*®*

On 12 December 2011 Mr Anderson sent Ms Johnson an email containing indicative
costings for cladding the tower.?* The costings came from Hunters & Partners Ltd, a firm
of architects, quantity surveyors and building consultants who had been recommended
to the TMO by RBKC, and were intended by Mr Anderson to give an indicative budget
for the overall cost of the project.?®® The assumptions behind the costings included using
a rainscreen cladding incorporating an insulated panel. According to Mr Anderson, that
assumption originated from Hunters.?*

Mr Anderson prepared a report?® for the meeting of the TMQO’s Operations Committee on
31 January 2012,%% the purpose of which was to advise the committee that RBKC might
make funding available for significant regeneration. In that report Mr Anderson advised
the committee that cladding Grenfell Tower and providing it with new windows would
address the TMO’s need for investment in the building; he also told it that the KALC and
Grenfell Tower projects would be procured jointly.?%’

On 9 February 2012 a housing digest meeting took place between RBKC and TMO.

The purpose of such meetings was to provide an opportunity for the member of the RBKC
cabinet holding the housing portfolio, at that time Clir Coleridge, to meet the TMO and
discuss important aspects of its delivery of the council’s housing strategy and investment.?®®
At that meeting there was detailed discussion about the proposed work to Grenfell Tower
and it was noted that any new windows and cladding should reflect or complement KALC.
Officers were planning to appoint Studio E to draw up a detailed design plan which was
intended to provide the benefit of economies of scale and ensure that the two projects
complemented each other.2%

255 See the email from Jane Trethewey to Laura Johnson on 2 November 2011, containing a summary of the discussion
—{TM010000965/3-4}.

26 As above.

257 Anderson {Day52/44:22}-{Day52/45:2}.

258 {TM010000965/3}.

2% Johnson {Day128/34:23}-{Day128/35:1}.

260 Jjohnson {Day128/35:3-8}.

21 Johnson {Day128/47:15-18}.

262 {RBKO0002335}.

263 Anderson {Day52/46:21}-{Day52 47:7}.

264 Anderson {Day52/48:1-6}.

265 {TM010001001/110-112}.

266 {TM010001001}.

267 {TM010001001/112}.

268 Anderson {Day52/49:5-14}.

269 {RBKO0033739}.
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51.15 Mark Anderson said that by that stage a decision had been made that cladding

Grenfell Tower was also the route to achieving greater thermal efficiency. He said that the
repeated use of the words “reflect” and “complement” in relation to the KALC project
indicated a genuine desire on the part of RBKC not only to improve the Lancaster West
estate in general and Grenfell Tower in particular, but also to ensure there was synergy
between the two projects.?’° He said that there had been a desire to give a good

feeling about the Grenfell Tower refurbishment project and convey a message that

North Kensington was receiving some very serious investment.?’* Mr Coleridge also said
that it had been clear that any insulation for the building would require a rainscreen of
some sort, which would change the look of the building and could only improve its general
appearance. It had been his view that, if it were decided that Grenfell Tower needed to be
insulated, a fresh look at the exterior would be welcome.?”? He had thought it a reasonable
assumption that metal sheeting would be used as a rainscreen, which would result in a
clean and contemporary look.?”?

51.16 Inthe light of that evidence, we are satisfied that the initial motive for cladding

Grenfell Tower was to improve its visual appearance and to prevent its looking like a
poor relation to the KALC development next door. RBKC in particular wished to ensure
that the significant investment involved in the refurbishment resulted in a visible legacy.
The desire to improve the thermal efficiency of the building was a later consideration,
driven in part by Clir Coleridge’s meeting with Mr Daffarn in late 2011. As Laura Johnson
admitted, other than residents’ complaints about the windows, RBKC did not have any
independent evidence that the thermal efficiency of Grenfell Tower was so poor that it
needed overcladding.?’*

Funding the Grenfell project

51.17 Mr Anderson prepared a further report on the tower for a meeting of the TMO board

on 29 March 2012.2° In it he recommended that the board approve the submission of

a Housing Revenue Account (HRA)?’® Regeneration Bid for Grenfell Tower in the sum

of £6 million (excluding VAT) together with the appointment of the members of the
existing KALC design team to undertake the detailed development of the project.?”” He
informed the board that RBKC had already appointed professionals for the KALC project
and proposed that, subject to due diligence and legal compliance, they also be appointed
to undertake the work on the Grenfell Tower project, subject to a dispensation from the
full TMO Contract Regulations.?’”® His recommendation was accepted by the TMO board,

270
271
272
273
274
275
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Anderson {Day52/50:21}-{Day52/51:4}.

Coleridge {RBK0O0064251/10} page 10, paragraph 27.

Coleridge {RBK00064251/10} page 10, paragraph 27.

Coleridge {RBKO0064251/6} page 6, paragraph 17.

Johnson {Day128/32:15} — {Day128/33:6}.

{TM010001095}.

The Housing Revenue Account (HRA) was used by RBKC and the TMO to account for housing income and
expenditure. It was used for day-to-day repairs, planned and major works and all other costs relating to RBKC
properties managed by the TMO. See, for example, Johnson {RBKO0034943/3} page 3, paragraph 10 and Matthews
{TM0O00873380/10} page 10, paragraph 36.

{TM010001095/4}.

See paragraphs 5.2 and 5.3 {TM010001095/3}. The Royal Borough of Kensington and Chelsea Tenant Management
Organisation Ltd Contract Regulations were approved by the TMO board on 26 May 2011 {RBKO0000762}. Those
Regulations provided the framework for the procurement by the TMO of goods, works and services. They were
intended to ensure propriety, compliance with statutory and other regulatory frameworks, and the proper use

of financial resources. They required a competitive tendering process in accordance with the regulations for any
contract with a value in excess of £25,000, see {RBKO0000762/7} paragraph 6.04.

44



Part 6 | Chapter 51: The origins of the Grenfell Tower Project

which unanimously agreed to the submission of the bid and the appointment of the
KALC consultant team for the project. The board also agreed to dispense with the TMO
Contract Regulations guidelines for that appointment.?”

51.18 Following that approval, the RBKC cabinet met on 2 May 2012 to consider a report
prepared by Laura Johnson on the use of the funds derived from the sale of basements
at EIm Park Gardens.?® The report recommended that they be set aside for investment in
renovation, regeneration and conversion works to Grenfell Tower.?®* The cabinet accepted
that recommendation.?®? Consequently, RBKC funded the Grenfell Tower project and had
oversight of how it was undertaken.?®

279 {TMO000847333}.

280 {RBK00029027}.

281 {RBK00029027/8} paragraph 6.3.3.
282 {RBK0O0047482}.

283 | aura Johnson {Day128/9:5-12}.
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Chapter 52

The appointment of Studio E

52.1

52.2

52.3

52.4

52.5

Although the TMO appointed other professionals engaged on the KALC project to act on
the Grenfell Tower project (Artelia, Curtins, Max Fordham and Exova), at this stage we
concentrate on Studio E’s appointment because it provides some context in which to judge
its performance. It also illustrates the TMO’s general approach to the appointment of its
professional team, which was to prioritise saving cost over other considerations.

Peter Wright?®* met Andrzej Kuszell, one of the founding directors of Studio E and lead
partner on the KALC project, on 9 December 2011 at RBKC Town Hall to discuss the
Grenfell Tower refurbishment.?® The agenda for that meeting included a review of the
scope of the works to be carried out,?® although Mr Kuszell told us that it was not certain
that the works to the tower would be commissioned and that he had understood it to be
merely an exploratory meeting.?®’

Mark Anderson’s recollection was that the TMO had formally engaged Studio E in
February 2012.?%8 He said that RBKC had expressed a strong desire for the TMO to make
use of the original KALC professional team, which included Studio E and Artelia.?® He said
that the drive to use the KALC team had come from the portfolio holder, who at that time
was ClIr Coleridge, and also from all the RBKC officers with whom he had had dealings.*®
Mr Anderson said that he had not been told that the TMO was required to use that
team, but there had been a very strong message that that was RBKC’s earnest wish.?*

Mr Anderson said that he thought the TMO would have been challenged by RBKC if it had
not instructed them.?*

Laura Johnson said that she was aware that such a wish might have been expressed by
RBKC*2 and that the dominant reason for using the same professional team had been

to harmonise the appearance of the two projects and co-ordinate them so that there
was an understanding of how they were to work together.?* Like Mr Anderson, she
accepted that the TMO would have been challenged by RBKC if it had decided not to use
the KALC team.?*®

Grenfell Tower was Studio E’s first residential high-rise cladding project and yet

Mr Anderson told us that no steps had been taken before it was appointed to find out
whether it had any experience of a project of that kind.?*® He accepted that that was an
obvious question and could not explain why no one had asked it.?’

284 Project Manager for Capital Projects in RBKC’s Corporate Property Department.
285 Kuszell {SEA00014271/9} page 9, paragraph 34; {TM010000965/4}.

286 {SEAQ0003557} at Item 2.

287 Kuszell {Day6/43:18-25}.

288 Anderson {Day52/59:16-19}.

289 Anderson {Day52/60:2-7} Artelia was previously known as Appleyards.
290 Anderson {Day52/60:17-22}.

291 Anderson {Day52/61:16-22}.

292 Anderson {Day52/61:1-4}.

29 Johnson {Day128/59:2-14}.

294 Johnson {Day128/60:6-14}.

2% Johnson {Day128/63:10-14}

2% Anderson {Day52/64:5-9}; Kuszell {Day6/63:16-20}.

297 Anderson {Day52/64:10-11}.
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52.6 The first formal communication from the TMO to Studio E, which set out the TMQO’s

requirements for Grenfell Tower, was sent by Mark Anderson to Andrzej Kuszell on

29 February 2012.%°8 Mr Anderson identified the principal objectives of the project and
stated that the work would be separate from, but complementary to, the KALC project.
He also said that it must not in any way compromise the KALC project, by which he meant
that RBKC did not want the Grenfell project to impede the KALC project.?®

52.7 Mr Anderson went on to state that all commissions on the project would be paid by the

TMO and were subject to OJEU limits. He accepted that his intention in saying that was to
direct Studio E to produce a fee estimate that would fall below the financial threshold for
services contracts®® in order to avoid a public procurement process.3* Mr Anderson said
that no discussion had taken place at that time with Studio E regarding the OJEU limit or
the effect it would have on Studio E’s fees.?*? He recalled a discussion about OJEU limits
with Bruce Sounes on 6 March 2012 and agreed that they effectively capped Studio E’s
fees, but he also said that there had been no indication from Studio E or from any other
members of the professional team that they saw it as a cap or that their fees were likely
to approach it.3®

52.8 The Studio E witnesses, on the other hand, told us that they had been concerned about the

capping of their fees at the OJEU limit.2** Mr Anderson sent his email of 29 February 2012
to Bruce Sounes®*® as well as Andrzej Kuszell, which prompted a discussion within Studio
E about the challenge which the limit on the level of fees would present for the project.
Mr Sounes replied directly to Mr Kuszell that evening saying that he was concerned
about the emphasis of working at risk (i.e. pending a formal agreement) while also being
subject to OJEU limits.>*® On 7 March 2012 Mr Sounes mentioned to Mr Kuszell that he
(mistakenly) thought the OJEU limit was £99,000, which Mr Kuszell said in his reply would
be “problematic”.3” Mr Kuszell told the Inquiry that he had thought that even a limit of
£174,000 would result in Studio E doing more work than the fee would cover.?® Mr Sounes
also thought the overall fee to deliver the project would be more than £174,000,%* but
there is no evidence that either he or Mr Kuszell raised their concerns with the TMO.3%°

52.9 On 12 June 2012 Bruce Sounes sent Mr Anderson a fee proposal and draft letter of

appointment.?!* The proposal was for Studio E to provide architectural services under

the Standard Conditions of Appointment for a Consultant (2010) published by the

Royal Institute of British Architects (RIBA). (We refer to these as the RIBA Standard Terms.)
However, no agreement was signed at that stage and in the event discussions about

the terms on which Studio E was to be appointed continued until November 2013 .3
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See Regulation 8 of the Public Contracts Regulations 2006 (as amended).
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Anderson {Day52/96:1-8}.

Kuszell {Day6/71:4-24}; {SEAO0003567}.

{SEA00000007}.

{SEA00003567}.

Kuszell {SEA00014271/12} page 12, paragraph 44; {SEA00014272/2}.

Kuszell {Day6/87:13-19}.

Sounes {SEA00014273/32} page 32, paragraph 63.

Sounes {Day7/38:23}-{Day7/39:7}.

{SEA00004561}; Bruce Sounes chose to put forward the RIBA standard form contract terms. Sounes
{Day7/56:7}-{Day7/57:4}; The covering letter {SEA0O0004562} attached: The RIBA Standard Conditions of
Appointment for a Consultant (2010) {SEA00004571}, The Standard Conditions of Appointment for an Architect
Amendment 1 (1 October 2011) {SEA00004564}, A Memorandum of Agreement {SEA00004570} and appendices
A-E {SEA00004565}, {SEA00004566}, {SEA00004563}, {SEA00004567}, {SEA00004568}, {SEAO0009827}.
Sounes {Day7/57:8-25}; {SEA00009820}.
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Both parties contemplated that the refurbishment would be carried out under a design
and build contract and that if Studio E were appointed by the TMO as architect its
services would in due course be transferred to the principal contractor by what is known
as a “novation”.

The proposal was for a fee of £323,000 for all stages of the work (including work to be
done after the novation) but only £161,000 for the work to be done before the novation
that the TMO had said should be subject to OJEU limits.3!* Although Mr Sounes attempted
to persuade us that it was a fairly typical breakdown of fees®!*, Artelia advised the TMO

in a meeting on 18 July 2012, attended by Mr Sounes, that working to OJEU limits would
probably involve deferring some of Studio E’s fees to the period after novation, when the
contractor would become liable for them.?*®

In the event, that is exactly what happened. Studio E produced a further fee proposal

on 27 July 2012 which showed the fees for the pre-novation design work as £190,000.3¢
However, in his covering email to the TMO Mr Sounes proposed deferring 50% of all Stage
D fees to keep the total Stage D fee below £174,000.3"

The TMO board met on 15 November 2012. In advance of that meeting Mr Anderson
prepared a report on the Grenfell Tower project,®® in which he advised the board that

the design team had been engaged by the TMO under its own contract regulations. He
also told the board that the fees had been capped at the EU procurement threshold of
£174,000 because the procurement process for the design team on KALC did not cover the
Grenfell Tower Regeneration project.?’ That represented a change from the position he
had reported to the board in March 2012.3° The report went on to state that the novation
of the Grenfell Tower design team to Leadbitter (the principal contractor for KALC and

at that time the proposed principal contractor for the Grenfell Tower project) after the
planning stage would be compliant with EU procurement rules because the Grenfell Tower
project had been included in the OJEU notice relating to the KALC project.3?! However, that
statement was wrong, as no mention of the Grenfell Tower project had been made in the
OJEU Notice relating to the KALC project.3??

By December 2012, Studio E had already issued invoices totalling £174,000 and had
stopped invoicing the TMO because it had, in Bruce Sounes’ words, “reached the OJEU
threshold” .32 It follows that Studio E’s fees were always going to exceed the OJEU limit
and the capping of its fees by the TMO was a way of avoiding a competitive procurement
exercise for design services on the project.

The appointment of Studio E as architect for the project involved no element of
competitive procurement whatsoever.3?* No member of the firm was interviewed as part
of a competitive procurement and there was no design competition.3?> Mr Anderson said
he had thought that, because the OJEU notice published for the KALC project had included
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the term “housing regeneration”, the TMO could rely on the outcome of that exercise to
appoint Studio E for the Grenfell Tower project, even though that project had not been
mentioned in the notice.3?® He also told us that he had asked the council’s legal department
and those responsible for procurement whether he could rely on the procurement process
for the KALC project to appoint the same professional team for the Grenfell Tower project
and was told that he could.?¥” However, he did not receive confirmation of that advice in
writing and in due course it changed.??® It is hard to see how Mr Anderson could possibly
have thought that it was permissible for the TMO to rely on the procurement process
undertaken by RBKC for the KALC project to justify its appointment of Studio E on the
Grenfell Tower refurbishment, but if he did, he was obviously mistaken.

52.15 On 11 November 2013, Bruce Sounes sent Peter Maddison by email a revised set of

contractual documents.??® The RIBA Standard Terms were not included in the attachments,
but Mr Sounes confirmed that they were the terms on which he was proposing that
Studio E be engaged and we are satisfied that that is how the proposal was understood

by Mr Maddison.

52.16 By 20 November 2013 the terms of Studio E’s appointment appear to have been agreed

in principle®**° but Mr Sounes could not recall whether a letter of appointment had ever
been signed and Studio E was unable to find a copy of an agreement.®! Given the inability
of either party to produce a signed copy of the terms of appointment, we think it very
unlikely that a formal written agreement between Studio E and the TMO was ever signed.
That does not matter for present purposes, because both parties accept that a contract
came into existence between them incorporating the RIBA Standard Terms.**? However, it
demonstrates a casual approach to the establishment of contractual relations which we
have found to exist in relation to other aspects of the refurbishment and which appears
to be widespread in the construction industry. In our view a more rigorous and careful
approach at all levels would significantly reduce the risks of disagreement about where
responsibility for important matters lies.

52.17 Inthe Schedule of Services in Appendix B to the contract documents, Studio E was

designated as lead consultant and lead designer for RIBA Stages A to L of the project,®*
a position that was confirmed by Mr Sounes in a letter to the TMO in November 2013.33
In the light of the documents and Mr Sounes’ evidence, it is clear to us that Studio E was
appointed as lead consultant. As such, it had a duty to advise on the need for, and the
scope of services to be provided by, consultants, specialists, sub-contractors or suppliers
and to monitor the work of other consultants.?*
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52.18 The RIBA Standard Conditions obliged Studio E to exercise reasonable skill, care and
diligence in accordance with the normal standards of the architectural profession when
performing its services.®

52.19 Studio E did not have any previous experience of providing architectural services in
respect of the refurbishment and cladding of an existing residential high-rise building.®*’
The process of appointing Studio E as architect for the Grenfell Tower project did not
require it to demonstrate that it had the relevant skills, knowledge or experience for
such a project.?*® Mr Sounes said that Studio E had not held itself out as having any such
experience,** but neither Mr Kuszell nor Mr Sounes could remember ever having informed
the TMO or Artelia that it did not have experience of high-rise projects or cladding. Thus,
by failing for purely financial reasons to follow the proper procurement process, the
TMO deprived itself of the opportunity to appoint a firm of architects with relevant skills,
knowledge and experience.

52.20 In his email to Mr Kuszell dated 29 February 2012 Mr Sounes described Studio E as a
“little green on process and technicality”. He therefore suggested “some rapid CPD” (i.e.
continuing professional development).?® Mr Sounes said that by “green on process” he
had meant to refer to the logistics of undertaking work on an occupied building.?** He had
noted that overcladding the building formed part of the work, which had struck him as a
challenge. He said the challenge lay in the fact that the building was to remain occupied
during the work, rather than in the cladding work itself.2*? By “rapid CPD”, Mr Sounes
said that he had meant nothing more than a consultation to understand the feasibility
of how the work could be done, which he said he had undertaken with an employee of
Max Fordham, the mechanical and electrical engineers engaged on KALC.2>** Mr Sounes said
that his initial concerns about taking on the project had been allayed*** and that despite
his initial uncertainty he had been satisfied that Studio E had the experience and expertise
necessary to take on the work being discussed at that stage.** He agreed that he had
decided that it was possible for him to learn on the job as the project proceeded.*®

52.21 Mr Kuszell accepted that it was necessary for Studio E to carry out some continuing
professional development and to conduct research to identify the various challenges
the project might throw up,**’ but he said he had had no reason to believe that the firm
was not competent and adequately resourced to do that.**® He said that Studio E had
experience of undertaking complex projects for the first time and that he had no reason to
doubt that it would do the research necessary to do the project properly.3#°
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52.22 Both Mr Kuszell and Mr Sounes accepted that, given Studio E’s lack of relevant experience,
if a competitive procurement process for architectural services had been undertaken in
relation to the Grenfell Tower project, it was unlikely that Studio E would have qualified
for appointment.3>°

350 Kuszell {Day6/70:10-16}; Sounes {SEA00014273/32} page 32 paragraph 63; Sounes {Day6/196:13}-{Day6:197:23}.
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Chapter 53

Planning the refurbishment

Initial design team meeting: April 2012

53.1 The Grenfell Tower refurbishment began life as an independent project on 19 April 2012
with an initial design team meeting attended by Studio E, Max Fordham and Leadbitter.?>!
Artelia was also present as a potential consultant for the TMO, having acted as employer’s
agent and quantity surveyor for the KALC project.®*? Simon Cash was designated project
director for the refurbishment, the most senior position with overall responsibility for the
delivery of Artelia’s services.?*? The purpose of the meeting was to introduce the project, to
set out in broad terms its scope and objectives and to discuss costs and funding. The TMO
indicated that it would request a budget of £6m from RBKC for the full cost of the works.*>*

53.2 On 2 May 2012 Simon Cash wrote to Mark Anderson of the TMO offering to perform
quantity surveying, employer’s agent and CDM co-ordinator (CDM-C) services for the
refurbishment.?> The letter appended RICS standard forms of contract for employer’s
agent and quantity surveying services®® and a list of COM-C services.®’

53.3 On 21 August 2012 Mark Anderson confirmed that the TMO wished to appoint Artelia to
carry out those functions on the terms outlined in its proposal of 2 May 2012 under the
standard RICS standard terms. Although the parties did not sign a contract at that time,3®
both appear to have acted on the basis that they were contractually bound on the terms
set out in Artelia’s proposal. Eventually, on 23 June 2014, Artelia and the TMO executed
a formal deed of appointment incorporating the RICS standard terms.3>° The Schedule of
Services stated that Artelia would perform the roles of quantity surveyor, employer’s agent
and CDM co-ordinator.>®®

Artelia’s cost budget estimates in 2012

53.4 A second design team meeting was held on 24 May 2012.3! At that meeting
Chweechen Lim, a quantity surveyor employed by Artelia, was instructed to prepare a cost
budget estimate for the project.
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53.5 Between June and December 2012 Chweechen Lim prepared several cost budgets for the
TMO under the supervision of Simon Cash.?? The estimates were based on information
provided by the primary designers of the project, Studio E, Curtins Consulting and
Max Fordham?*?2 and ranged from £7,803,000 to £9,645,000.

53.6 The first estimate in 2012, which costed the project at £7,803,000, was presented at the
third design team meeting on 7 June 2012.3%* At that meeting Mark Anderson, then interim
Director of Asset Investment and Engineering at the TMO, indicated that he was content
with the projected cost. He confirmed that RBKC’s funding was £6 million, but that he
expected further funds to be made available from the TMO’s capital programme.3

53.7 During 2012 the estimated total cost of the project changed several times, increasing by
December 2012 to £9,645,000. The changes were attributable to a number of factors,
including changes to the scope of the works and corrections of errors in measurements.

53.8 After June 2012, none of Artelia’s estimates were within the budget available to the TMO,
a fact not lost on those involved in the project. In mid-September 2012, after Ms Lim had
costed the project at £9,280,000,%° both Artelia and Studio E told the TMO that either the
budget must increase, or savings must be achieved, whether by reducing the scope of the
project or through “value engineering”.3®’ In theory, “value engineering” involves making
changes to the design or specification that reduce cost without sacrificing performance,?#
but in our view it is in practice little more than a euphemism for reducing cost, because
substituting a cheaper product for a more expensive one or altering the design or scope
of the work in a way that reduces cost almost invariably involves a compromise of some
kind, whether in content, performance or appearance. Certainly, in the present case the
expression was being used by the parties simply to mean changes that would lead to a
reduction in cost.

Leadbitter’s proposed appointment

53.9 At the outset of the Grenfell refurbishment project, and throughout 2012, the TMO had
planned to engage Leadbitter Group (“Leadbitter”), the principal contractor for the KALC
project, using the IESE (“Improvement and Efficiency in the South East”) framework
agreement, which was a legitimate alternative to a full procurement exercise.**
Accordingly, representatives of Leadbitter were present at most of the Grenfell project
meetings in 2012 and were on the distribution list for the minutes. Leadbitter became
involved in some activities, including preparing a programme of works®”® and conducting
site inspections.?”* However, retaining Leadbitter was not uncontroversial within the TMO
and the minutes of a meeting of the TMO board on 24 May 2012 record that it needed
to be persuaded that using Leadbitter was in the TMO’s best interests.?’? Efforts by
Mark Anderson to persuade the TMO board to appoint Leadbitter continued until at least
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November 2012,*”® but although it authorised the TMO to enter into a pre-construction
agreement with Leadbitter,3’* the TMO failed to do so, probably because RBKC and
Leadbitter had been unable to agree a final cost for the KALC project, as explained below.

53.10 At the beginning of 2013, RBKC and Leadbitter were negotiating the final account for
the KALC project, but they were finding it difficult to reach agreement.?”> On 3 January
2013, Laura Johnson sent an email to Cliff Thomas of Leadbitter telling him that in view
of the continuing failure to agree the final account for KALC, RBKC would no longer be
recommending that the TMO appoint Leadbitter on the Grenfell Tower project and would
advise it to invite tenders from a list of contractors that did not include Leadbitter.>’®

53.11 Although Ms Johnson was the senior responsible officer for the KALC project, she was not
the senior responsible officer for the Grenfell Tower refurbishment. Nor was anyone else
at RBKC, because the refurbishment was a TMO project and RBKC had no power to decide
which contractors the TMO should appoint to deliver its projects.?”” Nevertheless, that did
not stop her trying to use Leadbitter’s interest in the Grenfell Tower project as a means of
putting pressure on it to agree the final account for the KALC project.?’® Ms Johnson took
the precaution of sending a copy of her email to Mark Anderson of the TMO so that he
would see that RBKC, as the TMO’s funder, was seeking to apply pressure to Leadbitter in
that way. Although Artelia had also received a copy of Ms Johnson’s email to Leadbitter,
it nonetheless continued to hold discussions with Leadbitter about the cost of the
refurbishment because the TMO was Artelia’s client and the TMO wanted Artelia to carry
on negotiating with Leadbitter.?”

53.12 Despite the advice from Artelia and Studio E to increase the budget or achieve savings,
the estimated cost of the project continued to rise. The TMO had wanted to enter into a
contract with a principal contractor for the refurbishment works by 8 January 2013 and
therefore by December 2012 there was a pressing need to agree a fixed sum for the project
with Leadbitter, which at that time was still expected to be the principal contractor.?®

Discussions between Leadbitter and Artelia: January—April 2013

53.13 The IESE framework provided for a two-stage mini-tender procurement process for use by
public bodies in the south-east of London. The first stage of the process was the selection
of a contractor from eight on the framework list; the second was negotiating with that
contractor to agree a price.?® As Leadbitter had already been selected at the outset
of the Grenfell Tower project, the IESE process effectively began with negotiating the
contract price.

53.14 However, even before discussions had started, Leadbitter indicated that it considered
Artelia’s cost estimate for the project to be £2 million too low.*? In January 2013, one of
its quantity surveyors, Mohit Kotecha, estimated the cost at £12.6m.3% Between January
and April 2013, Ms Lim and Mr Kotecha exchanged assessments of the cost of the project,
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commenting on each other’s calculations in detail. They also met in person several times.*>
Both Artelia and Leadbitter adjusted their assessments as a result, having taken into
account a number of factors, including some value engineering options.3®

53.15 Artelia attempted to test its cost assessments by approaching various contractors who had

procurement framework agreements with RBKC.*®” At the suggestion of Peter Maddison,
Director of Assets and Regeneration at the TMO,*# in April 2013 Artelia also approached
Rydon, even though it was not included in any available framework agreements.3°
Although it was not unusual for potential competitors to be asked to provide information
for the purpose of checking costs,*° none of the contractors approached for that
purpose did so.

53.16 Leadbitter’s costings drew attention once again to the main difficulty facing the TMO,

namely, the inadequacy of its budget. Both Ms Lim and Mr Kotecha, the professional
guantity surveyors in the best position to assess the costs, agreed that they exceeded
the funds available by a significant margin.** Although they worked to understand the
differences between their analyses, others in the design team and the TMO tried to find
ways to bring the project within budget.®?

53.17 The cladding was a focal point of the discussions about savings, being described by

Bruce Sounes as an obvious target.3** The TMO also asked for information on the savings
that could be made, including specifically on cladding.?** By April 2013, the cladding,
together with the crown and the construction of the new windows, was assumed by all
involved in the project to be a prime area in which costs could be reduced and it featured
prominently in budget discussions from that point onwards.

A new procurement process considered: February 2013—-April 2013

53.18 Peter Maddison joined the TMO in January 2013 as Director of Assets and Regeneration.

Like his predecessors, he was attuned to the relationship between RBKC and the TMO and
regarded RBKC effectively as TMQ’s client.**> He and Laura Johnson had several meetings
about the Grenfell Tower refurbishment in the first quarter of 2013.3°® Ms Johnson
accepted that in early 2013 she had discussed the relationship between RBKC and
Leadbitter with Mr Maddison and had mentioned the difficulties she was having with
Leadbitter on the KALC project.?%’

53.19 By late February 2013, Peter Maddison and Paul Dunkerton, who was working as a

freelance project manager for the TMO, had become frustrated with what they perceived
to be the slow progress of the negotiations with Leadbitter on the Grenfell Tower
project. On 27 February 2013, Mr Dunkerton asked Alun Dawson of Artelia to produce a
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programme based on running a fresh procurement process for a principal contractor®®

and from about that time work on a new procurement exercise ran in tandem with the
attempt to agree a price with Leadbitter for the refurbishment. The TMO Programme Board
discussed running a new procurement exercise at a meeting on 25 March 2013.3% At that
meeting Peter Maddison recommended that it should do so but noted that it might be
difficult to explain that change of heart to the TMO board, which had been persuaded to
use Leadbitter in the interests of efficiency.*®

53.20 Asincoming employer’s agent from March 2013, Robert Powell took over the task of
considering a fresh procurement exercise.*®* On 10 April 2013 he proposed that Artelia
produce a full report, without which he considered that the TMO could find itself in a
worse situation.*> On 19 April 2013, Mr Dunkerton confirmed the TMO’s instruction to
Artelia to provide formal advice on how to proceed with the Grenfell Tower project.*%
That was exactly a year after the first project team meeting.

Artelia’s Status Report: April 2013

53.21  Artelia produced a Status Report dated 23 April 2013,%* the executive summary of
which identified a number of factors which had contributed to the slow progress and
excessive cost of the scheme. Artelia did not consider re-procurement a viable option and
recommended that the TMO should retain Leadbitter as principal contractor.*® It warned
the TMO that if the project were not stopped and the scope, programme and cost
fundamentally reviewed, it would fail.*® It therefore recommended that the scheme in its
existing guise be stopped immediately, pending a design team review.*”’

53.22 The trenchant terms in which Artelia couched its opinion was matched by the strength
of feeling of those working on the project. Philip Booth, who became involved in it in
April 2013,%® recalled that the project had been in a state of distress at that time.*%®

53.23  Simon Cash repeated Artelia’s advice to the TMO in a meeting on 26 April 2013.#° On the
same day, Peter Maddison confirmed that a budget of £8.5m for construction costs would
be available for the project.*!*

53.24 On 2 May 2013, perhaps in a bid to save a project in trouble, Robert Powell sent
Paul Dunkerton a Draft Revised Project Brief,*'? in which he proposed that Artelia should
take on the roles of project manager and employer’s agent in addition to its responsibilities
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53.25

53.26

53.27

as quantity surveyor. He also suggested that Artelia should become the lead consultant.*3
In the event, however, when a formal contract was eventually signed in July 2014 Artelia
was engaged to act only as employer’s agent, quantity surveyor and CDM co-ordinator.

A change of priorities: value for money rather than
maintaining programme

On 21 May 2013, Robert Powell sent an email to Philip Booth and Simon Cash describing

a meeting he had attended with RBKC and the TMO earlier that day. He told them that
Peter Maddison had been overruled by Laura Johnson, that Mr Maddison was no longer
keen to appoint Leadbitter as principal contractor and that value for money was more
important to RBKC and the TMO than preserving the programme. He said that it was likely,
therefore, that the TMO would decide to hold a new procurement process in accordance
with EU regulations.**

From that moment, the TMO’s attention was increasingly directed towards a new
procurement exercise, either by inviting tenders through the Official Journal of the
European Union (OJEU) or by making use of an existing framework agreement.

Neither Laura Johnson nor Peter Maddison accepted there had been any overruling,**® but,
even allowing for some flamboyance in Robert Powell’s turn of phrase among colleagues,**®
it is clear to us that Laura Johnson had exercised a decisive influence in favour of
re-procurement.*’” Mr Maddison told us that he had changed his mind as a result of what
he had been told by Laura Johnson about problems which RBKC had encountered with
Leadbitter on the KALC project, although that is not supported by any of the documents we
have seen.**® Ms Johnson, for her part, accepted that her view of Leadbitter had influenced
the TMOQ’s decision to put the contract for the Grenfell Tower refurbishment out to tender
again.*® We think that when they gave evidence both Ms Johnson and Mr Maddison
independently sought to downplay her influence over the direction of the Grenfell Tower
project in order to preserve an appearance of independence from RBKC on the part of the
TMO not wholly borne out by the contemporaneous evidence.

In his email Robert Powell said that the emphasis of the TMO’s approach had changed
from “programme” to “value for money”. Even though the scope of works was still
evolving,*?® the project was constrained by an inadequate budget. In the context of the
developments that had by then taken place, it is clear to us that the email was recording
the change of emphasis on the part of the TMO from one of maintaining the original
programme to one of saving cost, and that what the TMO really meant by achieving value
for money was finding a contractor who would do the work at a cost lower than that
suggested by Leadbitter.
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Artelia reports: May—-June 2013

53.28 On 24 May 2013, Artelia produced an Addendum to its Status Report.*** That short
document stated that the TMO had made it clear that value for money was to be regarded
as the key driver for the project and that it remained to be convinced that the existing
arrangements with Leadbitter could provide that. It therefore believed that a new
procurement process would provide best value. In the light of those observations Artelia
recognised that it was necessary to reconsider its original recommendation and accept
that value for money might be enhanced by seeking a principal contractor through a new
procurement process.**

53.29 When Robert Powell sent the Addendum to Peter Maddison, he commented that he hoped
it gave him the support he had been looking for to proceed with a new procurement
exercise for a principal contractor, in contrast with the earlier recommendation which
had been based on information that had become obsolete.*?® At the time, Robert Powell
described the Addendum to Simon Cash as “political lubrication” to give the TMO
justification for going against its original recommendation to keep Leadbitter involved
in the project.*?* It is apparent that the TMO had decided to start the project again from
scratch, which required it to climb down from its position that there was a benefit to using
the contractor it had employed on the KALC project. The TMO needed a professional
opinion to support its change of position and Artelia, under pressure from its client, duly
obliged. In our view, Artelia, as a professional consultant, should not have allowed itself to
be influenced to that degree by its client.

53.30 That change of approach was reflected in a revised version of Robert Powell’s
Project Brief*?> that was circulated by Philip Booth on 3 June 2013.%%® According to that
version, the primary driver was “Cost (Value for money)”. The Project Brief was presented
at a meeting on 6 June 2013 and was approved by the TMO, with some adjustments.*?’

53.31 In a meeting on 6 June 2013 Peter Maddison asked Artelia to change the Addendum to
demonstrate that a fresh procurement exercise would deliver better value for money,*?®
and in a further meeting on 11 June 2013, he asked Artelia to reword it.*?° Accordingly,
Simon Cash sent Mr Maddison a revised status report dated 18 June 2013,%° the contents
of which had been materially altered. Simon Cash noted in his covering email that he had
reworded sections to “read in a better light”.*** Having already changed its original advice
in favour of support for a new procurement process, in this latest version of the addendum
Artelia, having analysed the options, now more firmly recommended that using the EU
procedure, rather than a framework agreement, would be more likely to give value for
money.**? In addition, criticisms of the TMO were largely removed or watered down and
replaced with criticisms of Leadbitter.**
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53.32

53.33

53.34

53.35

Simon Cash was reluctant to amend the criticisms of the TMO because they did not
reflect Artelia’s assessment of what had happened on the project,***but he was put under
pressure to do so by Peter Maddison in the course of what he described as a “particularly
strong”** conversation. Mr Maddison did not accept that description of the conversation,
but he did accept that a “frank” conversation**® had taken place between them. Later, in
an email sent on 17 September 2013 to Claire Williams, the project manager in the TMO
Assets and Regeneration Department, David Gibson, TMO’s Head of Capital Investment,
said that the TMO had had to “twist [Artelia’s] arms quite hard” to obtain the revised
report.**” Mr Gibson’s evidence was that he meant that the report had not been in the
clear form he had wanted,*® nor had it been as positive and forward-looking as he had
expected,*® but the clear meaning of the words used in that email is that Mr Gibson

was aware that Artelia had been reluctant to amend its earlier report and had required
some considerable persuasion to do so. In our view the evidence shows that the TMO put
significant pressure on Artelia to make changes which it would not otherwise have made.

Peter Maddison relied on the advice expressed by Artelia in the Addendum to support

his presentation to the TMO board on 20 June 2013.%° The board agreed to hold a new
procurement process, noting the then estimated cost of £9,780,000 for the project.***

In her Budget Monitoring Report for the first quarter of 2013/2014, prepared for

RBKC’s Management Board, Leaders Group and Cabinet, Laura Johnson reported that

the estimated cost of the Grenfell Tower refurbishment was around £9,700,000, but

that that was to be confirmed after the procurement process had been completed.**

She recommended that the cabinet increase the total budget accordingly.*?® That increase
was approved by RBKC’s Cabinet on 18 July 2013.4%

The OJEU procurement

One effect of the decision to hold a new procurement process for the selection of a
principal contractor under the OJEU process was to force the TMO to decide the scope of
the project and the materials to be used. The details were set out in the NBS Specification,
which was included in the tender packs.

The tender process was led by Jenny Jackson, a procurement specialist engaged

directly by the TMO, with the assistance of Artelia. The TMO published a

notice of its intention to award the contract on 20 August 2013.** Despite the

notice receiving 22 expressions of interest, only five potential bidders returned
responses to the Pre-Qualification Questionnaire by the deadline of 20 September
2012.%% All five, namely, Mulalley & Co Limited, Keepmoat Regeneration Limited,

Durkan Limited, Rydon Maintenance Limited and Wates Construction Limited, passed the
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Pre-Qualification Questionnaire evaluation, which was scored by Artelia and the TMO,*’
and were invited to tender.**® Although Leadbitter had been informed about the process in
July 2013,*? it did not tender for the project.

53.36 Inthe end, only three of the five companies which had satisfied the
Pre-Qualification Questionnaire eventually submitted tenders, Wates having pulled out on
18 December 2013*° and Keepmoat on 15 January 2014.%* The tenders were opened on
14 February 2014 and it was immediately apparent that Rydon’s was significantly lower
than those of the other two companies, Durkan and Mulalley.*>?

Manipulation of the procurement process

53.37 Following their formal evaluation, Rydon’s bid was confirmed as being the lowest price;
it also achieved the highest score on quality.*® All the prices for the external facade were
substantially higher than Artelia’s estimate. The basis of evaluating tenders was 40% for
price, and 60% for quality, of which 55% was attributed to written submissions and 5%
to interview. Weighting the scoring in that way meant that the tender process slightly
favoured the bidder with the highest quality rather than the lowest price. After the
scores for the written submissions had been collated, Rydon’s bid was identified as the
most competitive.**

53.38 Residents had some limited participation in the process.*> At the stage of the
Pre-Qualification Questionnaire in October 2013, and at the stage of the Invitation
to Tender in February 2014, they contributed their assessments of the quality of the
tenderers’ communication and liaison with residents.*® They were not invited to contribute
guestions about programming or quality, even though those were matters which affected
them and on which they might have had valuable insights.**” On 21 February 2014,
Cllr Judith Blakeman suggested to Peter Maddison that some residents should attend the
interviews with those who had submitted tenders.**® That required Claire Williams to find a
leaseholder and a tenant at short notice.*° We do not know which residents attended the
interviews or what contributions they made, although Ms Williams thought that Pily Burton
and Fahed Barakat had been involved when no one else had come forward.*° On any
view, only very few residents were involved in the process. They marked a limited range
of questions, their scores were averaged with those of the professionals and the TMO,**
which diluted their contribution, and, when it came to the interviews, their attendance
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53.39

53.40

53.41

53.42

appeared to be an afterthought. Despite the TMO’s saying that it had every intention of
involving residents in the process,*? we think that their involvement was largely symbolic,
having been hastily arranged and entirely undocumented.

In its final tender report, dated 12 March 2014, Artelia confirmed its view that the prices
of all three bidders were “at a sustainable level”.%8® Even so, as was made clear in Artelia’s
Draft Tender Report, even Rydon’s tender sum (the lowest) exceeded the budget then
available and in those circumstances Artelia sought the TMO’s permission to undertake

a value engineering exercise with Rydon.*®* By that point, however, Rydon (but no other
bidder) had been told by the TMO that it was “in pole position” and would be awarded
the contract if it could indicate that it could make significant reductions in its price through
value engineering.

There then followed some days of discussions about potential areas of savings and specific
amounts, in order to arrive at an agreed figure.*®® The discussions culminated in a meeting
on 18 March 2014, at which the TMO and Rydon agreed that if Rydon were awarded the
contract it would reduce its price.**®® The TMO considered internally that a reduction could
be achieved through the “value engineering” clauses in the proposed building contract,*®’
but that was really just a euphemism for reducing the cost to enable an acceptable price
to be achieved.*®

The discussions between the TMO and Rydon, which took place at a time when the
procurement process had not been completed, were not contemplated by the legislation
relating to procurement. The meeting of 18 March 2014 was particularly significant,
because Rydon was given an opportunity to amend its price in advance of the award of
the contract, an arrangement for which the TMO could provide no reasonable justification.
Those involved in the meeting knew or should have known that what they were doing was
improper. The meeting was described in correspondence as taking place “offline”,**° the
TMO did not invite its professional advisors, and no minutes were taken. Moreover, it had
received advice from its solicitors that a meeting of that kind was not permissible.

Simon Lawrence explained to Mike Albiston of Harley that Rydon was alive to the risk

that other prospective main contractors might challenge the procurement process on

the grounds that they had not been given a similar opportunity to engage in the value
engineering process.*’® Stephen Blake said that he never considered the potential for
challenge by other contractors*’* and denied having any knowledge of Mr Lawrence’s
concerns,*”? but we do not accept that evidence. As we explain in Chapter 55,*’3 the
meeting of 18 March 2014 was organised through Mr Blake and he was the driving force
at Rydon behind the early value engineering process. Mr Blake himself asserted that the
TMO had been changing the basis of the tender*’* and it would be surprising if he had not
considered the concerns articulated by Mr Lawrence as a result.
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53.43 The steps that were taken to reduce the price of the works are described in Chapter 55
However, it is striking that the TMO appears to have given no thought at any stage to asking
RBKC to increase the budget to meet Rydon’s tender price, rather than seeking to drive
down the costs to bring them within the budget. Given that in July 2013 RBKC had been
amenable to an increase in the budget by about a third (from £6,000,000 to £9,700,000),%”
it is possible, to put it no higher, that RBKC would have agreed. Indeed, in July 2014, it
agreed to increase the budget to £10,300,000, without any apparent reluctance or obvious
opposition from within the cabinet.*’®

The contract with Rydon and confirmation of the budget

53.44 On 18 March 2014 Rydon was told that it had won the contract. On 27 March 2014,
Peter Maddison presented a paper*’’ to the TMO board*’® in which he recommended
that the TMO should enter into what he called a “pre-contract arrangement” with Rydon
so that the project could make progress while the possibility of reducing the price was
investigated, in particular by changing the cladding material and securing government
funding for improving the building’s energy efficiency.*’”® According to the minutes of
that meeting, the board asked Mr Maddison whether Rydon might have submitted a low
tender in order to obtain the contract, but he confirmed that he had confidence in Rydon’s
pricing®® and that any problems with the budget would be addressed during the pre-
contract period.*® In reality, the primary focus of attention during the pre-contract period
was clearly on achieving a reduction in Rydon’s price; at any rate, there is no evidence
that the TMO board took any steps to find out whether it was realistic. Peter Maddison
conceded that that had not been the purpose of the pre-contract period and said that the
minutes were incorrect to the extent that they stated otherwise.*®?> However, the minutes
of the meeting are detailed and we consider that they probably are accurate. We think that
Mr Maddison did reassure the board that the budget was sustainable and told it that any
concerns that Rydon might have submitted an artificially low tender would be addressed
during the pre-contract period.

53.45 Having received that assurance, the TMO board agreed to appoint Rydon as principal
contractor for the Grenfell Tower refurbishment. Accordingly, it authorised an immediate
agreement to cover preliminary work up to the value of £350,000 and thereafter
a design and build contract for the works as a whole at a total price of £9,700,000,
inclusive of fees.*?

53.46 On 19 June 2014, Laura Johnson presented a paper to the RBKC cabinet*®* recommending
an increase in the budget for the refurbishment from £9,700,000 to £10,300,000 to include
a contingency.*® The cabinet agreed the increase,*® which was noted in an executive
decision issued by ClIr Feilding-Mellen in August 2014487
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The influence of cost in the selection of materials

In response to a suggestion that it had been concerned above all things to reduce costs

the TMO argued that its choice of the more expensive cassette version of the panels for
the rainscreen showed that cost had not been the sole or overriding consideration in

the selection of materials.*®® However, the evidence does not support that conclusion.
Peter Maddison denied that the TMO had been looking for the cheapest option; he

said that it had been looking for a material that would, in his words, “achieve planning
permission and ... meet the regulations”.*®® As Mr Maddison’s evidence makes clear, the
need to obtain planning permission was a critical factor in the decision about which version
of the product to use. Emails passing between Simon Lawrence and Claire Williams in May
2014 refer to the TMO’s discussions with the planning committee about the different forms
of fixing and the adverse cost implications if it were to prefer cassettes.*° Simon Lawrence
asked Ms Williams whether showing the committee examples of the panels in cassette
form would be a risk.** He hoped to persuade it to accept riveted fixing by showing it a
mock-up.**?> Mr Maddison was informed of the efforts being made to persuade the planning
committee to accept riveted fixing**® and had a meeting with Councillor Feilding-Mellen at
which the difference in cost was discussed.*** It is clear to us that Rydon and the TMO were
seeking to persuade the planning committee to accept riveted fixing for cost reasons. In the
event, however, the committee insisted on the cassette version.

Client design adviser

On 28 February 2014, Artelia had offered to act as client design adviser for the TMO, to
review and advise on decisions made by the principal contractor in developing the design
of the project. Following the appointment of a principal contractor under a design and
build contract, the services of those engaged by the client to carry out the initial design
work may be transferred to the contractor by a legal process known as novation to enable it
to continue developing the design. The creation of new contractual relationships between
the designers and the principal contractor creates a risk that the contractor may wish to
adopt lower quality design solutions than those originally contemplated. The designers,
whose client is now the contractor, are not able to advise the employer on matters of
that kind. As a result, there is a risk that a design agreed with the employer before the
appointment of the contractor may be watered down as a result of commercial pressures.

In early February 2014, Artelia and the TMO (represented by Jenny Jackson) were
negotiating amendments to the terms of Artelia’s appointment. The discussions eventually
concluded with a variation to the contract agreed in July 2014. In the context of those
discussions Philip Booth reviewed the scope of the services to be provided by Artelia as
employer’s agent and concluded that they would not overlap with the services that would
be provided as client design adviser. Artelia proposed that Richmal Hardinge, an architect,
be appointed in that capacity. She had acted as client design adviser to RBKC on the KALC
project and had drafted the proposal for the Grenfell Tower project, which offered to set
and safeguard design quality. She proposed that she should provide a “Design Compliance
Report” before the contract was awarded, after reviewing the contractor’s proposals to
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ensure that they were consistent with the Employer’s Requirements, the NBS Specification
and British, European and other statutory standards. Ms Hardinge also proposed that, once
the contract had been awarded, she would review the contractor’s drawings to ensure
they continued to meet the Employer’s Requirements and provide advice on matters of
design as required by the TMO. The proposal excluded any aspects of the mechanical and
electrical (“M&E”) services.

At a progress meeting on 15 July 2014, attended by Peter Maddison, David Gibson and
Claire Williams on behalf of the TMO, it was agreed that the TMO would appoint a client
design adviser. However, a few weeks later, on 29 August 2014, the TMO decided to
perform the role itself. Claire Williams set out the TMO'’s reasons for that decision in an
email sent to Peter Blythe and Philip Booth on 29 August 2014. They included the fact

that the cladding and M&E elements were under guarantee, which she thought obviated
the need for such an appointment. A note was later added to the minutes of the progress
meeting confirming that the TMO would perform the role of client design adviser itself and
stating that it would need to approve all design decisions.

Claire Williams told us that the TMO had come to the view that the services that would
have been provided by a client design adviser role fell within the scope of the services
Artelia had already agreed to provide and that she had not wanted responsibility for
design to be complicated. However those are not the reasons she gave at the time, which
suggest that she was more concerned about the value that a client design adviser would
provide. In those circumstances we think that the TMQO’s decision not to appoint Artelia

as client design adviser was driven by a combination of commercial considerations and an
unrealistic view of the expertise available within the TMO. The TMOQO'’s rejection of that offer
meant that it was unable to review effectively any of the design work carried out following
the appointment of Rydon as the principal contractor. In reaching its decision the TMO
significantly overestimated its ability to scrutinise the design work and chose to overlook
the fact that no one within the organisation had experience of a project involving the
overcladding of a high-rise residential building.

The TMO'’s decision not to appoint a client design adviser does not, of course, make

it responsible for the quality of subsequent decisions affecting the design of the
refurbishment or their compliance with the Building Regulations. That rested with Rydon
and its contractors, including Studio E and Harley. However, the TMO'’s decision not to
appoint a client design adviser at modest expense was foolish and reflected an over-
confidence in its ability to manage the design aspects of the project itself.
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Chapter 54

Fire safety strategies; the contribution of Exova

Introduction

54.1 This chapter examines the work done by the fire engineer, Exova, in producing fire safety
strategies for Grenfell Tower in connection with the refurbishment.

54.2 Exova had been working in the field of fire safety since 1965 and described itself as having
established a worldwide reputation for excellence in fire safety.*® In the UK it had offices
and facilities in London, Manchester and Warrington and it maintained a presence in other
countries around the world.*® Exova had won numerous prestigious awards for its work.*’
Due to its access to international experts in the behaviour of materials, fire testing and
reaction to fire, Exova described itself (at least to Studio E) as “unique among its peers”.*®

54.3 Before the refurbishment, Exova had been instructed by Studio E as a consultant on the
Kensington Academy and Leisure Centre project.*® As a result, it was instructed by the
TMO>* to work on the Grenfell Tower refurbishment,”® but it reported (or at least sent its
reports) to Studio E.>2 There was no fresh tender or selection exercise for fire engineering
services for the project. Exova was used on the Grenfell Tower refurbishment because
it was known and trusted as a result of its work on the KALC project, despite certain
misgivings that had been expressed by Neil Crawford of Studio E about the quality and
timeliness of that work.>®

54.4 After Rydon became the principal contractor for the project in April 2014 Exova’s existing
relationship with the TMO continued. Its services were not transferred to Rydon®** and
the TMO continued to pay its fees,”® although the precise scope of its retainer became
somewhat unclear and was never clarified by Exova, the TMO or Studio E. In this chapter
we set out our findings and conclusions about the work that Exova carried out in relation to
the refurbishment.

54.5 Before going any further, however, we think it necessary to say something about the
evidence given by Dr Barbara Lane, one of the experts instructed by the Inquiry. It was not
disputed that Dr Lane is a highly qualified and very experienced fire engineer with a long
and distinguished career. She provided a lengthy report for the Inquiry>®® and gave evidence
in person over two days.>” While recognising her expertise, Exova argued in its closing
statement on Modules 1 and 2 that she had failed to deal with the evidence accurately,
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